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(Japanese Note)
New Delhi, March 7, 1989

Excellency,

I have the honour to refer to the Convention
between the Government of Japan and the
Government of the Republic of India for the
Avoidance of Double Taxation and the Prevention
of Fiscal Evasion with respect to Taxes on
Income which was signed today and to confirm,
on behalf of the Government of Japan, the
following understanding reached between the two
Governments:

1. With reference to sub-paragraph (b) of
paragraph 1 of Article 2 of the Convention, any
taxes which are identical or substantially
similar to the surtax imposed under the
Companies (Profits) Surtax Act, 1964 but
abolished subsequently, and which are imposed
in India after the date of signature of the
Convention shall be regarded as the identical
or substantially similar taxes referred to in
paragraph 2 of Article 2 of the Convention.

2. With reference to sub-paragraph (d) of
paragraph 1 of Article 3 of the Convention, the
term "tax" shall not include any amount which
is payable in respect of any default or
omission in relation to the taxes to which tHe
Convention applies or which represents a
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penalty imposed relating to these taxes.

3. With reference to sub-paragraph (e) of
paragraph 1 of Article 3 of nrm no:cmsnpo:. in
the case of India, the term "person” shall
include a partnership and a Hindu Undivided
Family.

4. With reference to vmnmonmn: 5 of Article 5
of the Convention, the term "services or
facilities" referred to therein shall include
the supply of plant and machinery on hire used
or to be used in the exploration, exploitation
or extraction of mineral oils.

5. It is understood that the provisions of
paragraph 6 of Article 5 of the Convention
shall apply to the use of facilities solely for
the purpose of delivery of goods or merchandise
belonging to the enterprise or to the
maintenance of a stock of goods or merchandise
belonging to the enterprise solely for the
purpose of delivery unless sales of such goods
or merchandise are effected in that other
Contracting State.

6. With reference to paragraph 1 of Article 7
of the Convention, it is understood that by
using the term "directly or indirectly
attributable to that permanent establishment™",
profits arising from transactions in which the
permanent establishment has been involved shall
be regarded as attributable to the permanent
establishment to the extent appropriate to the
part played by the permanent establishment in
those transactions. It is also understood that
profits shall be regarded as attributable to
the permanent establishment to the above-
mentioned extent, even when the contract or
order relating to the sale or provision of
goods or services in question is made or placed
directly with the overseas head office of the
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enterprise rather than with the permanent
establishment.

7. With reference to paragraph 3 of Article 7
of the Convention, it is understood that in
India the deductions in respect of the
executive and general administrative expenses
as referred to in the said paragraph shall be
allowed in accordance with the domestic law of
India, but such deductions shall in no case be
less than what are allowable under the Indian
Income-Tax Act as effective on the date of
signature of the Convention.

8. With reference to paragraph 3 of Article 7
of the Convention, no deduction shall be
allowed in respect of amounts paid or charged
(other than reimbursement of actual expenses)
by a permanent establishment of an enterprise
to the head office of the enterprise or any
other offices thereof, by way of:

(a) royalties, fees or other similar
payments in return for the use of
patents or other rights, or for the use
of know-how;

(b) commission or other charges, for
specific services performed or for
management; and

(c) interest on moneys lent to the permanent
establishment; except where the
enterprise is a banking institution.

9. With reference to Article 8 of the
Convention,

(i) interest on funds temporarily deposited
in connection with the operation of
ships or aircraft in international
traffic shall be regarded as income from
the operation of such ships or aircraft
and the provisions of Article 11 shall
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not apply in relation to such interest;
and

(ii) income from the operation of ships or
aircraft includes income derived Ffrom
the use, maintenance or rental of
containers (including trailers and
related equipment for the transport of
containers) in connection with the
transport of goods or merchandise in
international traffic.

10. With reference to paragraph 5 of Article 8
of the Convention, if a local authority of
India introduces any taxes of a character
substantially similar to the enterprise tax in
Japan after the date of signature of the
Convention, the two Governments shall consult
with a view to amending paragraph 5 of Article
8 on a reciprocal basis in such manner as may
be considered appropriate.

I have further the honour to request Your
Excellency to be good enough to confirm the
foregoing understanding on behalf of Your
Excellency's Government.

I avail myself of this opportunity to renew
to Your Excellency the assurance of my highest
consideration.

Eijiro Noda
Ambassador Extraordinary
and Plenipotentiary of Japan
to India
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(Indian Note)
New Delhi, March 7, 1989

Excellency,

I have the honour to acknowledge the receipt
of Your Excellency's Note of today's date which
reads as follows:

" (Japanese Note)"

I have further the honour to confirm the
understanding contained in Your Excellency's
Note, on behalf of the Government of the
Republic of India.

I avail myself of this opportunity to renew
to Your Excellency the assurance of my highest
consideration.

G.N. Gupta
Chairman, Central Board
of Direct Taxes,

Ministry of Finance

His Excellency

Mr. Eijiro Noda

Ambassador Extraordinary

and Plenipotentiary of Japan
to India
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