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(The Future of Investment Treaties) ] % 37
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1) 4% 71320144612 A 31 HIZBGB, 75 > 2 (2023412 A8 H), KA (2023412 H 21 H) KR —
F v F (20234E 12 H 29 H) &9 CICBB@EHEZT-oTwad (7 y aPEBBE% 2455 H).
2) OECD, The Future of Investment Treaties, <https://www.oecd.org/investment/investment-policy/

investment-treaties.htm>.
3) See, e.g, Andrew Newcombe (2007).

4) T TO [GBEETREEREME] (2I1&, FAWEED AV F — B30, AR (192 #F)
BOZFotbo B (175 1) oFEM#E D &t UNCTAD IIA Issues Note, Issue 4 (September 2022),
Treaty-Based Investor-State Dispute Settlement Cases and Climate Action, <https://unctad.org/system/
files/official-document/diaepcbinf2022d7_en.pdf> [hereinafter UNCTAD IIA Issues Note, Climate Action],

pp.1-2.

5) ECT Secretariat, Statistics of ECT Cases, <https://www.energychartertreaty.org/fileadmin/user_
upload/All_statistics_-_1_May_2023.pdf > [hereinafter ECT Secretariat, Statistics].
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TROIEHZEDTVDLDNPANRSL VIR LT
HLZTONRTWELDTH D, ARL VITH

FTAORBEMBTEL L THFDRTVEDIE, H
AT R T o OV F — [ A RS B ] EE 0 A5 1 23
ECT % 10 5 1 T (R IE#FAREERT) 1TEX
TOEPENTH 5,

ANRA %, 1997 4B Law  54/1997
of 27 November 1997) (X 0 [ B

(Ordinary Regime) ] & [#FBIHIEE (Special
Regime) ] 2O SN DL HIELEAL, #%
HOXNGE B He A S (AT AV
F—REHREL) T AR MGKER

(reasonable profitable rates)| #5505 X
I BB E 52 5 b L EBDT. XHIT
B4 661/2007 (Royal Decree 661/2007) (28
W, BRI O G & 7 B RER TN
5 [E 2R % 2 D 720

L 7 LA #E O S DSEUF O W B % 138
T 5Lk otz 012FICEEE
2/2013 (Royal Decree Law 2/2013) % fHl%E L
TV I 7 aflifs 2 BEIE, & 5122013 4D
4712 9/2013 (Royal Decree Law 9/2013) 12 &
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T4 T RAEIE, 2014 SEOE4 413/2014 (Royal
Decree 413/2014) K& Y 4 4 (Ministerial
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6) UNCTAD IIA Issues Note, Issue 1 (July 2022), Facts on Investor-State Arbitrations in 2021: With a

Special Focus on Tax-Related ISDS Cases,

diaepchinf2022d4_en.pdf>.

<https://unctad.org/system/files/official-document/

7) UNCTAD IIA Issues Note, Climate Action, supra note 6, pp.6-7.

8) ECT Secretariat, Statistics, supra note 7.

9) JGC Holdings Corporation (formerly JGC Corporation) v. Kingdom of Spain (ICSID Case No.

ARB/15/27) [hereinafter JGC v. Spain].

10) Eurus Energy Holdings Corporation v. Kingdom of Spain (ICSID Case No. ARB/16/4) [hereinafter

Eurus Energy v. Spain).
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OREW, AYHETH LR ELBRRT, AIE
PR EER 2 BE LY,

11) Itochu Corporation v. Kingdom of Spain (ICSID Case No. ARB/18/25).
12) Mitsui & Co., Ltd. v. Kingdom of Spain (ICSID Case No. ARB/20/47).
13) 7272LZ2D5 5 141, MEAD 1 AP IER OB FEE R TW2Z Lk &h 5 ICSID 4755 52 4 1

H o (a) RO (D) ITED SN IS L ) MBI HE S Twb, Award

(4 May 2017), Eiser

Infrastructure Limited and Energia Solar Luxembourg S.A R.I. v. Kingdom of Spain (ICSID Case No.
ARB/13/36); Decision on the Kingdom of Spain’s Application for Annulment (11 June 2020), Eiser
Infrastructure Limited and Energia Solar Luxembourg S.A R.I. v. Kingdom of Spain.

14) %0 O 1 FOMEER, EEEOHEICOVWTOREEZITHLT, AL Y ORFEIZ L > THILADEHT
LREREERONBL o TVALAITIEECT 105 1 HIGEK L TWAIREMESH 2 L OES %179 12
L& F 5 Twb, Decision on Jurisdiction, Liability and Directions on Quantum (9 March 2020), Hydro
Energy 1 S.A R.L. Andhydroxana Sweden AB v. Kingdom of Spain (ICSID Case No. ARB/15/42)

[hereinafter Decision, Hydro Energy v. Spain].

15) JGC v. Spain, <https://icsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB/15/27>; Eurus
Energy v. Spain, <https://icsid.worldbank.org/cases/case-database/case-detail?’CaseNo=ARB/16/4>.
16) Award (16 May 2018), Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain (ICSID Case No.
ARB/14/1) [hereinafter Award, Masdar v. Spain], paras.489-522.
17) Award (2 August 2019), InfraRed Environmental Infrastructure GP Limited, European Investments
(Morén) 1 Limited, European Investments (Morén) 2 Limited, European Investments (Olivenza) 1
Limited, European Investments (Olivenza) 2 Limited v. Kingdom of Spain (ICSID Case No. ARB/14/12)

|hereinafter Award, InfraRed v. Spain), paras.406-456.

18) Award (21 January 2020), Watkins Holding S.A.R.L, Watkins (Ned) B.V., Watkins Spain S.L., Redpier
S.L., Northsea Spain S. L, Parque Edlico Marmellar S.L., and Parque FEdélico La Boga S.L. v. The
Kingdom of Spain (ICSID Case No. ARB/15/44), paras.514-606.
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19) Decision on Jurisdiction, Liability and Quantum Principles (12 March 2019), NextEra Energy Global
Holdings B.V. and NextEra Energy Spain Holdings B.V. v. Kingdom of Spain (ICSID Case No.

ARB/14/11), paras.582-601.

20) Award (15 June 2018), Antin Infrastructure Services Luxembourg S.A.R.L. and Antin Energia
Termosolar B.V. v. The Kingdom of Spain (ICSID Case No. ARB/13/31), paras.535-573.

21) Decision on Jurisdiction, Liability and Partial Decision on Quantum (19 February 2019), Cube
Infrastructure Fund SICAV and Others v. Kingdom of Spain (ICSID Case No. ARB/15/20), paras.386-434.

22) Award (6 May 2022), Renergy S.A R.L. v. Kingdom of Spain (ICSID Case No. ARB/14/18) [hereinafter

Award, Renergy v. Spain], paras.609-610.
23) Id., paras.636-637.
24) Id., paras.697-708.
25) Id., paras.715-919.

DRI WTIE R ERAM ST b, Dissent on Liability and Quantum
(Professor Philippe Sands QC), Renergy v. Spain.
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26) Final Arbitral Award (15 February 2018), Novenergia II - Energy & Environment (SCA) (Grand Duchy
of Luxembourg), SICAR v. The Kingdom of Spain (SCC Case No. 2015/063), paras.647-697.

27) Decision on Responsibility and on the Principles of Quantum (30 November 2018), RREEF
Infrastructure (G.P.) Limited and RREEF Pan-European Infrastructure Two Lux S.a r.l. v. Kingdom of
Spain (ICSID Case No. ARB/13/30), paras.313-330. [RMP#EIEIX, #AHMIC [SHYRFIEER] 255 v
S TIEBZEFE ] PHEASLNTVWEZEIZOVWTHRAEHPEHFEREOENLZEEL TWbH, Id,

paras.378-399, 567-591.

28) Decision on Jurisdiction, Liability and Directions on Quantum (2 December 2019), BayWa R.E.
Renewable Energy Gmbh and BayWa R.E. Asset Holding Gmbh v. Kingdom of Spain (ICSID Case No.

ARB/15/16), paras.456-515.

29) Decision on Jurisdiction and Liability (17 March 2021), Eurus Energy v. Spain, paras.319-369.
30) Decision on Jurisdiction, Liability and the Principles of Quantum (11 February 2022), Sevilla Beheer
B.V. and others v. The Kingdom of Spain (ICSID Case No. ARB/16/27) [hereinafter Decision, Sevilla

Beheer v. Spain), paras.793-907.

31) Decision on Jurisdiction, Liability, and Certain Issues of Quantum (30 December 2019), RWE Innogy
GMBH and RWE Innogy Aersa S.A.U. v. Kingdom of Spain (ICSID Case No. ARB/14/34) [hereinafter

Decision, RWE v. Spain], paras.482-600.

32) Award (31 July 2019), Soles Badajoz Gmbh v. Kingdom of Spain (ICSID Case No. ARB/15/38),

paras.413-463.

33) 5D BHD 1 20124E5 H 7 HICH LAL T S N7z Charanne B.V. v. Spain T, RFAMEICB W TIX
ZDHD% DM TEILEMEDFEE E N7z 2013 FEDFEE AR L 72 > T iAo 72, Laudo Final (el 21 de
enero 2016), Cbaranne B.V. Construction Investments S.A.R.L. v. El Reino de Espaiia, parrs.480-483.

-134-



(MBEMBEREBORIIZEN [74F ¥l - LEa—] AM6EE 1T GBESE 155 %) 202442 1)

TeHEMEIIBWTYH, MEREE, B AN A
ZHENZWI LIZoWTo [IENS%Bf] 2
AT, Tz [AENEFREER] #1552 L1
DVTIZIEN R AT 0D, AL ¥
DOWEINZZD L) HFELZEE ) bOTERW
LT, EROEREBIFAEY,

ZoiEn, UEoEEMEIZEWT, AA
VIZECT X EUBA#HFICEA SN v Y
ELTHEBEMICH L TRBRLITE LTS
2%, M- 1TCinb Green Power 28H LT
TR ERE, BobshTunin,

2 1407

A ) TIZDONWTEH, AL VRIS, B
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34) Award (2 December 2019), Stadtwerke Miinchen Gmbh, Rwe Innogy Gmbh, and Others v. Kingdom of
Spain (ICSID Case No. ARB/15/1) [hereinafter Award, Stadtwerke Miinchen v. Spain], paras.256-356. 2
T—/8y ZIZOWTHYAD [FHPOIEYSZRME] 2375 > TB ) AR FRERREIER L2 DR
KR & CTwb, Dissenting Opinion (Professor Kaj Hobér), Stadtwerke Miinchen v. Spain,

paras.19-23.

35) Final Award (8 March 2021), FREIF Eurowind Holdings Ltd. v. Kingdom of Spain (SCC Case V

2017/060), paras.534-571.

36) Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001 on the
promotion of electricity produced from renewable energy sources in the internal electricity market. EU
OFATFEI AN F—ERICOWTIZLLT b2, db (2021) pp.276-281.

37) Spalma-incentivi #EIZFEBIZ 3 OORERE 2 HE L TW722%, 77 4 )V b ORRPIIFR Y O ZIIE O
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40) Id., para423.
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43) Id., paras.423-452.
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%, Dissenting Opinion of Judge O. Thomas Johnson (26 February 2021), Silver Ridge Power v. Italy.
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49) Id. para.643.
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BRAMEE % 5, 2 @ MECT %16 413,
ECT &b E B E & ORIC2WT, Mo
MEDOHES BRI BM IS L > T—F
HRTHBGEICE, B BREORER

OPREE)] S [(BEmos)] v
LRED, UM E OBE L Z T
B ¥y g DI D 720 OFEFITH > TURGEM D1
HEIWLHDOLDDEETLIDOLML T RS
31 (LI), TEE=E] I oBE 2%
BRNIBEMEICE o T—RBAENTD A6
121, omEowrzsHEd, ZoFM
BHHOBE XL I NS IZHT H2HF 0RO
2O DMERTH > TIDEMITIEIL DD EE
TLLOEMML T RS\ 2IH) LEDD,
% L OMIIEL, ECT 4 16 L5358 46
30 S DFERE E LT M o Bl B 2 52 0
72bDTHY, FIEKEROEEMNE~OT 7
T2 ZWD-ECT #2651 EU LD S [—
@A ZHETH Y Ldo THRBEE EU
BEDBBERELTEH LTI RS 20w ET]
BrLTwaY,

F72, EUE (D AKRVEA) J3$kite L
TEMESME 0541 () IO X ECT
JOEELCHEHIND EOTEIIONVT, £
LZ L ECTIZEUEE [H—oFHE] %55
ET2H0TIERL, FAMRIC [FH—o3HE]
WG ETHELTHECT 426513 EU i
&M LARw] Lwd kb EUEE [Hise
353 ® (complementary)| TH 5 L LT,
BIFEMEANC D Bk %2 BT 7P RED H
2%, RS, TAATFVE ALK, ——A%
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%95>O

F 72, EUE R Achmea ¥ Pt % B F 2 C

88) See, e.g, Award, Blusun v. Italy, supra note 41, paras.279-284. See also Award, Belenergia v. Italy, supra
note 50, paras.294-314; Decision, Eskosol v. Italy, paras.85-93. See also J. Robert Basedow (2020), pp.276-290.
89) See, e.g., Decision on the Achmea issue (31 August 2018), Vattenfall v. Germany II, paras.108-210;

Decision, Eskosol v. Italy, supra note 90, paras.112-123.

90) Final Award, SunReserve v. Italy, supra note 47, paras.353-358, 381-395.

91) Id., paras.395-444.

92) See, e.g., Award, Blusun v. Italy, supra note 41, para.278.
93) See, e.g., Award, Silver Ridge Power v. Italy, supra note 49, paras.206-212.
94) Award, Belenergia v. Italy, supra note 50, paras.315-337.
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102)
72
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95) See, e.g., Award, Blusun v. Italy, supra note 41, paras.285-291.
96) See, e.g.. Award, Silver Ridge Power v. Italy, supra note 49, paras.214-225.
97) Decision, Eskosol v. Italy, supra note 90, paras.167-177.

98) Id., paras.178-186.

99) See, e.g., Decision, Sevilla Beheer v. Spain, supra note 32.
100) See, e.g., Award, Silver Ridge Power v. Italy, supra note 49, paras.226-231.
101) See, e.g. Award, Silver Ridge Power v. Italy, supra note 49, paras.232-238; Decision, Eskosol v. Italy,

supra note 90, paras.228-235.

102) Award (16 June 2022), Green Power K/S and Obton A/S v. Spain (SCC Case No. V 2016/135).
103) See, e.g., Decision, RWE v. Spain, supra note 33, paras.425-430.
104) See, e.g. Silver Ridge Power v. Italy, supra note 49, para40l; Final Award, SunReserve v. Italy, supra

note 47, paras.672-674.

105) See, e.g., Award, Renergy v. Spain, supra note 24, paras.609-610.
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ELSONH 2,

MEREORME] OFIEICOVWTIE, HEZA
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(petrification) | FHZAD TRV, DN
IZDOWT 72 & 21T Blusun v, Italy FADRIE
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MWEFIZL T THEOHE] 217781332
WHNBRVERNTWE", 72 InfraRed v.
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7272, LX) REEDEFTOBIENRD S
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106) See, e.g., Award, Stadtwerke Miinchen v. Spain, supra note 36, para.256.
107) See, e.g., Award, Masdar v. Spain, supra note 18, paras.489-522; Award, InfraRed v. Spain, supra note 19,

paras.406-456.

108) Award, ESPF Beteiligungs v. Italy, supra note 54, paras.512-513.

109) Award, Blusun v. Italy, supra note 41, para.371.

110) Id. para.374.

111) Award, InfraRed v. Spain, supra note 19, para.366.
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112) Final Award, Greentech v. Italy, supra note 52, paras.451-452.
113) Final Award, SunReserve v. Italy, supra note 47, paras.731-735.
114) Decision, RWE v. Spain, supra note 33, paras.459-462.

115) Award, Belenergia v. Italy, supra note 50, paras.571-572.

116) Final Award, SunReserve v. Italy, supra note , paras.683-638.
117) Decision, Hydro Energy v. Spain, supra note 16, paras.580-591.
118) Dissent, Greentech v. Italy, supra note 52, paras.12 & 50.

119) Decision, RWE v. Spain, supra note 33, para.553.
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120) Award, Belenergia v. Italy, supra note 50, para.584.

121) Id. paras.585-611.

122) Award, Stadtwerke Miinchen v. Spain, supra note 36, paras.256&264.

123) Id.
124) See, e.g.. Colin M. Brown (2020), pp.227-236.

125) See, e.g.. Joshua Paine and Elizabeth Sheargold (2023), pp.291-303.
126) See, e.g., David W Rivkin & Catherine Amirfar (2018), pp.415-417.

127) Mustafa Oguz Tuna (2022), pp.240-251.

- 146 -



(MBEMBEREBORIIZEN [74F ¥l - LEa—] AM6EE 1T GBESE 155 %) 202442 1)

2 £ X B

YA (2020) [EU 34 82 & b og i ko
EU A PERTE ] T8 R 8% 35 5 SRR 28
A 27 5

KEHT (2019) [ = IB S H I8 72 1 A2 12
B 25D WTO %y 4 Je i) B
NDOAHTERIBERE & oy iDLl BE O 28— A
T HET OV F — 2 & O BRI B R % A 1S
— M BAMBREBORSE 74+ v
V- LEa—| SHADCESE S5 GEBE 140
% ), < https://www.mof.go.jp/pri/
publication/financial_review/fr_list 7 /r 140 /
r140_07.pdf >

P EESE T (2021) [BESE EU BRBEH:] BiH S
1Ltk

JECFORASS (2018) [ 4% 1h s A 3k & AT BURois i
HEw] erEmge] 69% 1 5

EDENTF (2011) [ F AV I2BT B BEFED
72O DONLFEAEE ] [HYE O] 250 5

Basedow, J. Robert (2020), “The Achmea
Judgment and the Applicability of the

Treaty in Intra-EU

Arbitration,” Journal of
International Economic Law, vol.23, p.271

Brown, Colin M. (2020), “The EU's Approach
to Multilateral
Dispute Settlement,” in Crina Baltag & Ana
Stanic (eds.), The Future of Investment
Treaty Arbitration in the EU: Intra-EU
BITs, the Energy Charter Treaty, and the

Energy Charter
Investment

Reform of Investment

Multilateral Investment Court, Kluwer
(2021)
Crafting Trade and Investment Accords for

Cordonier Segger, Marie-Claire
Sustainable Development: Athena’s Treaties,
Oxford University Press
(2007),
Development and Investment Treaty Law,”
Journal of World Investment and Trade,
vol.8, p.357
Paine, Joshua & Sheargold, Elizabeth (2023),
“A  Climate

Investment

Newcombe, Andrew “Sustainable

Change Carve-Out for

Treaties,” Journal of
International Economic Law, vol.26, p.285
Ernst Ulrich  (2022) ,
Transforming World Trade and Investment
Law for Sustainable Development, Oxford
University Press
Rivkin, David W. & Amirfar, Catherine (2018),
“Climate
Development in the Energy Sector: Future
(ed.),

Energy

Petersmann,

Disputes and Sustainable

Scherer

in  the

Sector, Oxford University Press

(2022),
Dispute Resolution in FEnergy Industries,
Routledge

Vifiuales, Jorge (2022), The International Law
of Energy, Cambridge University Press

Directives,” in Maxi

International Arbitration

Tuna, Mustafa Oguz Alternative

- 147 -



