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13 Section 721 of Pub. L. 100-418, 102 Stat. 1107, made permanent law by section 8 of Pub. L.
102-99, 105 Stat. 487 (50 U.S.C. App. 2170) and amended by section 837 of the National Defense
Authorization Act for Fiscal Year 1993, Pub. L. 102-484, 106 Stat. 2315, 2463.

14 CFIUS

15 CFIUS



12

USTR
CFIUS

1975
(i)  Executive
Order (E.O)
11858
1988
(iii) E.O. 12661
2003
(v) E.O. 13286
1980
(ii) E.O. 12188
1988
(iii)
1993
(iv)E.O. 12860b

GAO UFJ

1991
CFIUS




CFIUS
318CFR

Part 800.402 Contents of voluntary notice

31 800.301
@ 721
1)
)
©)

() 721

L ©
(4)

(5)

16

721

control

UFJ

foreign person

(@

17

(b)

800.213

31 800.204

power
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1988 869 14 n.a. 1 0 0
1989 837 200 n.a. 5 2 1
1990 839 295 n.a. 6 2 0
1991 561 152 n.a. 1 0 0
1992 463 106 n.a. 2 1 0
1993 554 82 n.a. 0 0 0
1994 605 69 n.a. 0 0 0
1995 644 81 n.a. 0 0 0
1996 686 55 n.a. 0 0 0
1997 640 62 60 0 0 0
1998 n.a. 65 62 2 2 0
1999 n.a 79 76 0 0 0
2000 n.a 72 71 1 0 1
2001 n.a 55 51 1 1 0
2002 n.a 43 42 0 0 0
2003 n.a 41 39 2 1 1
2004 n.a 53 50 2 2 0

n.a 1524 451 23 11 3
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24 United States Government Accountability Office, “Report to Congressional Requesters: Defense

Trade - Enhancements to the Implementation of Exon-Florio Could Strengthen the Law's
Effectiveness,” GAO-05-686, September 2005 “Report to the Chairman, Subcommittee on
National Security, Veterans Affairs, and International Relations, Committee on Government Reform,
U.S. House of Representatives: Defense Trade — Mitigating National Security Concerns under
Exon-Florio Could Be Improved,” GAO-02-736, September 2002.

2> China National Aero-Technology Import & Export Corp. (CATIC)

% James K. Jackson, “The Exon-Florio National Security Test for Foreign Investment,”
Congressional Research Service, CSR Report for Congress, RS22197, July 15, 2005.
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28 Statement by Nicholas Eftimiades Author, "Chinese Intelligence Operations" before the Joint

Economic Committee United States Congress, May 20, 1998
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46
1934 3 (42) 47USC. 153 (42
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(http://www.ustr.gov/Trade_Agreements/Bilateral/Australia_FTA/Final_Text/Section_Index.html)

4 " interstate and international communications by radio, television, wire, satellite and cable"

(http://www.fcc.gov/aboutus.html)
46
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2004 14 FCC 1
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52
1958 the Federal Aviation Act of 1958, 49 U.S.C.,
Subtitle V11, Aviation Programs Federal

Aviation Regulation

% Rule and Policies on Foreign Participation in the U.S. Telecommunications Market; Market Entry
and Regulation of Foreign-Affiliated Entities, Report and Order and Order on Reconsideration, 12
FCC Rcd 23891, 23896, section 9, 23913, section 50 and 23940, 111-12 (1997)(“Foreign
Participation Order”), modified by Order on Reconsideration, 15 FCC Rcd 18158 (2000).

> 1995 Market Entry and Regulation of Foreign-Affiliated Entities,
Report and Order, 11 FCC Rcd 3873 (1995)(“Foreign Carrier Entry Order”).
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FCC
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40102 >
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90

TITLE 498 41108. Applications for
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:i http://www.faa.gov/
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=browse_usc&docid=Cite:+49USC4010
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> http://assembler.law.cornell.edu/uscode/html/uscode49/usc_sec_49 00041108----000-.html
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US Department of Transportation
Maritime Administration (MARAD)* MARAD 1984

60
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57 PART 121—OPERATING REQUIREMENTS: DOMESTIC, FLAG, AND SUPPLEMENTAL
OPERATIONS

58 PART 135—OPERATING REQUIREMENTS: COMMUTER AND ON DEMAND
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> http://www.marad.dot.gov/
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Jones Act 1920 The Merchant Marine Act
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Atomic Energy Act of 1954, 42 U.S.C. section 2011-
United States Nuclear Regulatory
Commission

42 U.S.C. section 2133(d)

42 U.S.C.§ 2011.

(@)

(b)

42 US.C.8 2133.
(@
67 2153 8

XV69 70

(b) (c)

http://frwebgate3.access.gpo.gov/cgi-bin/waisgate.cgi?WAISdocID=98641610395+0+0+0&WAISac
tion=retrieve

(Pub. L. 98-89, Aug. 26, 1983, 97 Stat. 540.)

o7 The United States Atomic Energy Commission

% & 2153. Cooperation with other nations
% SUBCHAPTER XV—JUDICIAL REVIEW AND ADMINISTRATIVE PROCEDURE
" 42U.S.C.8 2011.
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International Banking Act of 1978

71

74

1978 Federal

US Comptroller of the Currency™

National Bank

12 U.S.C.8& 72. Qualifications "

12 C.F.R. 28, International Banking Activities
http://www.occ.treas.gov/
http://assembler.law.cornell.edu/uscode/html/uscodel2/usc_sec 12 00000072----000-.html
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76

New York State Governor's

Office of Regulatory Reform "

" http://assembler.law.cornell.edu/uscode/html/uscode15/usc_sec_15_00001012----000-.html
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Department for Trade and Industry, DTI 2004 7
78

1998 Competition Act of 1998
2000 2000 Utility Act of 2000 2002 Enterprise Act of 2002
2003 OECD "
OECD
2003 Communications
Act of 2003

EEC No0.2407/92

’® DTI (2004) Trade and Investment White Paper — Making globalisation a force for good.
" OECD (2003) OECD Economic Outlook, No.73.
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80 Special Shares

81 Special Rights Shares
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90
2000 i
8 Christopher Blair (2002) “Media ownership and the Communications

Bill”, House of Commons Library Research Paper 02/68

% DTI (1998) Regulating Communications: Approaching Convergence in the Information Age.
DCMS and DTI (1999) Regulating Communications: the way ahead.

L DTI and DCMS (2000), Communications White Paper — A new future for communications,

Cm5010.
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% DCMS (2001) Consultation on media ownership rules.
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% Joint Committee on the Draft Communications Bill (2002) Draft Communications Bill Volume
1-Report.
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141

Sec. 2170. Authority to review certain mergers, acquisitions, and takeovers

(a) Investigations

The President or the President's designee may make an investigation to determine the
effects on national security of mergers, acquisitions, and takeovers proposed or pending on or after
the date of enactment of this section [Aug. 23, 1988] by or with foreign persons which could result
in foreign control of persons engaged in interstate commerce in the United States. If it is determined
that an investigation should be undertaken, it shall commence no later than 30 days after receipt by
the President or the President's designee of written notification of the proposed or pending merger,
acquisition, or takeover as prescribed by regulations promulgated pursuant to this section. Such
investigation shall be completed no later than 45 days after such determination.

(b) Mandatory investigations

The President or the President's designee shall make an investigation, as described in
subsection (@), in any instance in which an entity controlled by or acting on behalf of a foreign
government seeks to engage in any merger, acquisition, or takeover which could result in control of a
person engaged in interstate commerce in the United States that could affect the national security of
the United States. Such investigation shall -

(1) commence not later than 30 days after receipt by the President or the President's
designee of written notification of the proposed or pending merger, acquisition, or takeover, as
prescribed by regulations promulgated pursuant to this section;

and
(2) shall be completed not later than 45 days after its commencement.
(c) Confidentiality of information
Any information or documentary material filed with the President or the President's
designee pursuant to this section shall be exempt from disclosure under section 552 of title 5, United
States Code, and no such information or documentary material may be made public, except as may
be relevant to any administrative or judicial action or proceeding. Nothing in this subsection shall be
construed to prevent disclosure to either House of Congress or to any duly authorized committee or
subcommittee of the Congress.
(d) Action by the President

141 http://uscode.house.gov/download/pls/50A.txt
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Subject to subsection (d),(!1) the President may take such action for such time as the
President considers appropriate to suspend or prohibit any acquisition, merger, or takeover, of a
person engaged in interstate commerce in the United States proposed or pending on or after the date
of enactment of this section [Aug. 23, 1988] by or with foreign persons so that such control will not
threaten to impair the national security. The President shall announce the decision to take action
pursuant to this subsection not later than 15 days after the investigation described in subsection (a) is
completed. The President may direct the Attorney General to seek appropriate relief, including
divestment relief, in the district courts of the United States in order to implement and enforce this
section.

(e) Findings of the President

The President may exercise the authority conferred by subsection (c) (1) only if the
President finds that -

(1) there is credible evidence that leads the President to believe that the foreign interest
exercising control might take action that threatens to impair the national security, and

(2) provisions of law, other than this section and the International Emergency Economic
Powers Act (50 U.S.C. 1701-1706), do not in the President's judgment provide adequate and
appropriate authority for the President to protect the national security in the matter before the

President.

The provisions of subsection (d) (11) of this section shall not be subject to judicial review.
(f) Factors to be considered
For purposes of this section, the President or the President's designee may, taking into
account the requirements of national security, consider among other factors -

(1) domestic production needed for projected national defense requirements,

(2) the capability and capacity of domestic industries to meet national defense
requirements, including the availability of human resources, products, technology, materials, and
other supplies and services,

(3) the control of domestic industries and commercial activity by foreign citizens as it
affects the capability and capacity of the United States to meet the requirements of national security,

(4) the potential effects of the proposed or pending transaction on sales of military
goods, equipment, or technology to any country -

(A) identified by the Secretary of State -
(i) under section 6(j) of the Export Administration Act of 1979 [section 2405(j) of
this Appendix], as a country that supports terrorism;
(ii) under section 6(l) of the Export Administration Act of 1979 [section 2405(1) of
this Appendix], as a country of concern regarding missile proliferation; or
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(iii) under section 6(m) of the Export Administration Act of 1979 [section 2405(m)
of this Appendix], as a country of concern regarding the proliferation of chemical and biological
weapons; or

(B) listed under section 309(c) of the Nuclear Non-Proliferation Act of 1978 [42

U.S.C. 2139a(c)] on the "Nuclear Non-Proliferation-Special Country List" (15 C.F.R. Part 778,

Supplement No. 4) or any successor list; and

(5) the potential effects of the proposed or pending transaction on United States

international technological leadership in areas affecting United States national security.
(9) Report to the Congress

The President shall immediately transmit to the Secretary of the Senate and the Clerk of

the House of Representatives a written report of the President's determination of whether or not to

take action under subsection (d), including a detailed explanation of the findings made under

subsection (e) and the factors considered under subsection (f). Such report shall be consistent with

the requirements of subsection (c) of this Act.(!2)

(h) Regulations
The President shall direct the issuance of regulations to carry out this section. Such
regulations shall, to the extent possible, minimize paperwork burdens and shall to the extent possible
coordinate reporting requirements under this section with reporting requirements under any other
provision of Federal law.
(i) Effect on other law
Nothing in this section shall be construed to alter or affect any existing power, process,
regulation, investigation, enforcement measure, or review provided by any other provision of law.
() Technology risk assessments
In any case in which an assessment of the risk of diversion of defense critical technology is
performed by a designee of the President, a copy of such assessment shall be provided to any other
designee of the President responsible for reviewing or investigating a merger, acquisition, or
takeover under this section.
(k) Quadrennial report
(2) In general
In order to assist the Congress in its oversight responsibilities with respect to this
section, the President and such agencies as the President shall designate shall complete and furnish
to the Congress, not later than 1 year after the date of enactment of this section (!3) and upon the

expiration of every 4 years thereafter, a report which -

(A) evaluates whether there is credible evidence of a coordinated strategy by 1 or

76



more countries or companies to acquire United States companies involved in research, development,
or production of critical technologies for which the United States is a leading producer; and
(B) evaluates whether there are industrial espionage activities directed or directly
assisted by foreign governments against private United States companies aimed at obtaining
commercial secrets related to critical technologies.
(2) "Critical technologies” defined
For the purposes of this subsection, the term “critical technologies” means technologies
identified under title VI of the National Science and Technology Policy, Organization, and Priorities
Act of 1976 (13) or other critical technology, critical components, or critical technology items
essential to national defense identified pursuant to this section.
(3) Release of unclassified study
The report required by this subsection may be classified. An unclassified version of the

report shall be made available to the public.

TITLE 31--MONEY AND FINANCE: TREASURY
CHAPTER VIII--OFFICE OF INTERNATIONAL INVESTMENT, DEPARTMENT OF THE
TREASURY
PART 800 REGULATIONS PERTAINING TO MERGERS, ACQUISITIONS, AND
TAKEOVERS BY FOREIGN PERSONS--Table of Contents
Subpart C_Coverage
Sec. 800.301 Transactions that are acquisitions under section 721.
(a) Section 721 applies to acquisitions:
(1) Proposed or pending on or after the effective date
(2) By or with foreign persons
(3) Which could result in foreign control of persons engaged in interstate commerce in the
United States.
(b) Transactions that are acquisitions under section 721 include, without limitation:
(1) Proposed or completed acquisitions by or with foreign persons which could or did result
in foreign control of a U.S. person, irrespective of the actual arrangements for control planned or in
place for that particular acquisition.
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The Communication Act of 1934, as amended Section 3(42), 47 U.S.C. Section 153(42)

(42) Station license

The term “station license”, “radio station license”, or *“license” means that instrument of
authorization required by this chapter or the rules and regulations of the Commission made pursuant
to this chapter, for the use or operation of apparatus for transmission of energy, or communications,

or signals by radio, by whatever name the instrument may be designated by the Commission.

Guideline
“ For example, radio station licenses include broadcast, wireless personal communication services

(“PCS™), cellular, microwave, fixed wireless, aeronautical en route, and mobile satellite services.”

The Communication Act of 1934, as amended Section 310, 47 U.S.C. Section 310

8 310. License ownership restrictions

(a) Grant to or holding by foreign government or representative

The station license required under this chapter shall not be granted to or held by any foreign
government or the representative thereof.

(b) Grant to or holding by alien or representative, foreign corporation, etc.

No broadcast or common carrier or aeronautical en route or aeronautical fixed radio station license
shall be granted to or held by—

(1) any alien or the representative of any alien;

(2) any corporation organized under the laws of any foreign government;

(3) any corporation of which more than one-fifth of the capital stock is owned of record or voted by
aliens or their representatives or by a foreign government or representative thereof or by any
corporation organized under the laws of a foreign country;

(4) any corporation directly or indirectly controlled by any other corporation of which more than
one-fourth of the capital stock is owned of record or voted by aliens, their representatives, or by a
foreign government or representative thereof, or by any corporation organized under the laws of a
foreign country, if the Commission finds that the public interest will be served by the refusal or

revocation of such license.

49 U.S.C 8 41102. General, temporary, and charter air transportation certificates of air
carriers

(a) Issuance.— The Secretary of Transportation may issue a certificate of public convenience
and necessity to a citizen of the United States authorizing the citizen to provide any part of the
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following air transportation the citizen has applied for under section 41108 of this title:
(1) air transportation as an air carrier.

(2) temporary air transportation as an air carrier for a limited period.

(3) charter air transportation as a charter air carrier.

8 41103. All-cargo air transportation certificates of air carriers

(a) Applications.— A citizen of the United States may apply to the Secretary of Transportation
for a certificate authorizing the citizen to provide all-cargo air transportation. The application
must contain information and be in the form the Secretary by regulation requires.

CHAPTER 401--GENERAL PROVISIONS
Sec. 40102. Definitions'*?
(15) ““citizen of the United States" means--

(A) an individual who is a citizen of the United States;

(B) a partnership each of whose partners is an individual who is a citizen of the
United States; or

(C) a corporation or association organized under the laws of the United States or
a State, the District of Columbia, or a territory or possession of the United States, of which the
president and at least two-thirds of the board of directors and other managing officers are
citizens of the United States, and in which at least 75 percent of the voting interest is owned or
controlled by persons that are citizens of the United States.

Code of Federal Regulations
Title 14: Aeronautics and Space
PART 119—CERTIFICATION: AIR CARRIERS AND COMMERCIAL OPERATORS
Subpart C—=Certification, Operations Specifications, and Certain Other Requirements for
Operations Conducted Under Part 121 or Part 135 of This Chapter
8119.33  General requirements.
(a) A person may not operate as a direct air carrier unless that person—
(2) Is a citizen of the United States;
(2) Obtains an Air Carrier Certificate; and
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(3) Obtains operations specifications that prescribe the authorizations, limitations, and
procedures under which each kind of operation must be conducted.

(b) A person other than a direct air carrier may not conduct any commercial passenger or cargo
aircraft operation for compensation or hire under part 121 or part 135 of this chapter unless that
person—

(2) Is a citizen of the United States;

(2) Obtains an Operating Certificate; and

(3) Obtains operations specifications that prescribe the authorizations, limitations, and
procedures under which each kind of operation must be conducted.

PART 121—OPERATING REQUIREMENTS: DOMESTIC, FLAG, AND SUPPLEMENTAL OPERATIONS
PART 135—OPERATING REQUIREMENTS: COMMUTER AND ON DEMAND OPERATIONS AND RULES
GOVERNING PERSONS ON BOARD SUCH AIRCRAFT

42 U.S.C. section 2133(d)
No license may be issued to an alien or any corporation or other entity if the Commission knows
or has reason to believe it is owned, controlled, or dominated by an alien, a foreign corporation,

or a foreign government.

1920

46 U.S.CE 883-1.

Notwithstanding any other provision of law, a corporation incorporated under the laws of the
United States or any State, Territory, District, or possession thereof, shall be deemed to be a
citizen of the United States for the purposes of and within the meaning of that term as used in
sections 316, 808, 835, and 883 of this Appendix, and the laws relating to the documentation of
vessels, if it is established by a certificate filed with the Secretary of the Treasury as hereinafter
provided, that—

(a) a majority of the officers and directors of such corporation are citizens of the United
States;

(b) not less than 90 per centum of the employees of such corporation are residents of the
United States;

(c) such corporation is engaged primarily in a manufacturing or mineral industry in the
United States or any Territory, District, or possession thereof;

(d) the aggregate book value of the vessels owned by such corporation does not exceed 10 per
centum of the aggregate book value of the assets of such corporation; and
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(e) such corporation purchases or produces in the United States, its Territories, or possessions
not less than 75 per centum of the raw materials used or sold in its operations
but no vessel owned by any such corporation shall engage in the fisheries or in the
transportation of merchandise or passengers for hire between points in the United States,
including Territories, Districts, and possessions thereof, embraced within the coastwise laws,
except as a service for a parent or subsidiary corporation and except when such vessel is under
demise or bareboat charter at prevailing rates for use otherwise than in the domestic
noncontiguous trades from any such corporation to a carrier subject to jurisdiction under
subchapter 11 of chapter 135 of title 49, which otherwise qualifies as a citizen under sections 802
and 803 of this Appendix, and which is not connected, directly or indirectly, by way of
ownership or control with such corporation.

As used herein (1), the term “parent” means a corporation which controls, directly or
indirectly, at least 50 per centum of the voting stock of such corporation, and (2), the term
“subsidiary” means a corporation not less than 50 per centum of the voting stock of which is
controlled, directly or indirectly, by such corporation or its parent, but no corporation shall be
deemed to be a “parent” or “subsidiary” hereunder unless it is incorporated under the laws of the
United States, or any State, Territory, District, or possession thereof, and there has been filed
with the Secretary of the Treasury a certificate as hereinafter provided.

Vessels built in the United States and owned by a corporation meeting the conditions hereof
which are non-self-propelled or which, if self-propelled, are of less than five hundred gross tons
as measured under section 14502 of title 46, or an alternate tonnage measured under section
14302 of that title as prescribed by the Secretary under section 14104 of that title, shall be
entitled to documentation under the laws of the United States, and except as restricted by this
section, shall be entitled to engage in the coastwise trade and, together with their owners or
masters, shall be entitled to all the other benefits and privileges and shall be subject to the same
requirements, penalties, and forfeitures as may be applicable in the case of vessels built in the
United States and otherwise documented or exempt from documentation under the laws of the
United States.

46 U.S.C. —SHIPPING
Subtitle 11--Vessels and Seamen
Part E--Merchant Seamen Licenses, Certificates, and Documents
CHAPTER 71--LICENSES AND CERTIFICATES OF REGISTRY
& 7102. Citizenship
Licenses and certificates of registry for individuals on documented vessels may be issued only
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to citizens of the United States.'*®

Atomic Energy Act of 1954, 42 U.S.C. section 2011-

42 U.S.C.8 2011. Congressional declaration of policy

Atomic energy is capable of application for peaceful as well as military purposes. It is therefore
declared to be the policy of the United States that—

(a) the development, use, and control of atomic energy shall be directed so as to make the
maximum contribution to the general welfare, subject at all times to the paramount objective of
making the maximum contribution to the common defense and security; and

(b) the development, use, and control of atomic energy shall be directed so as to promote world
peace, improve the general welfare, increase the standard of living, and strengthen free
competition in private enterprise.

42 U.S.C.8 2133. Commercial licenses

(a) Conditions

The Commission is authorized to issue licenses to persons applying therefor to transfer or
receive in interstate commerce, manufacture, produce, transfer, acquire, possess, use, import, or
export under the terms of an agreement for cooperation arranged pursuant to section 2153 of
this title, utilization or production facilities for industrial or commercial purposes. Such licenses
shall be issued in accordance with the provisions of subchapter XV of this division and subject
to such conditions as the Commission may by rule or regulation establish to effectuate the
purposes and provisions of this chapter.

(d) Limitations

No license under this section may be given to any person for activities which are not under or
within the jurisdiction of the United States, except for the export of production or utilization
facilities under terms of an agreement for cooperation arranged pursuant to section 2153 of this
title, or except under the provisions of section 2139 of this title. No license may be issued to an
alien or any any [1] corporation or other entity if the Commission knows or has reason to
believe it is owned, controlled, or dominated by an alien, a foreign corporation, or a foreign
government. In any event, no license may be issued to any person within the United States if, in
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the opinion of the Commission, the issuance of a license to such person would be inimical to the
common defense and security or to the health and safety of the public.
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