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11.

+ Definition of foreign investor

MM ERER ) OEHR

We note that the implementing rules would change the definition
of “foreign investor” currently used in FEFTA. It appears that
this is to be achieved by importing into FEFTA the definition of
a “subsidiary” from Japan’s Companies Act. However, the
consultation document does not explain why this change is either
necessary or appropriate. Given that this will introduce
additional complexity into the operation of FEFTA and expand
the number of investors classified as “foreign”, some explanation
would be appreciated by investors. In the absence of a reasoned
explanation, investors might well conclude that the change of
definition is intended to capture some specific foreign investors
and their investment holding structures that have until now been
outside the scope of FEFTA.
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Under the rules of the FEFTA before the amendment, an
investor who is owned by non-resident persons/corporates
with 50% or more ownership of voting rights via second- or
more-generation companies is not a resident foreign investor.
This allows the foreign investor to evade foreign investment
regulations by using intermediary companies. Against the
background, the definition of foreign investors under the
FEFTA is revised in order to ensure effective scrutiny of
foreign investment.

WIERTOFE Tik, HEEE TH DA SUISEEA
M5 2 LLEDENZE T THED 100 270 50 LLEOHE
B2 RA SN DRI EEENERERICE S LE
Hh, LIcido T, EEMTITIRBEE UISHERE AN
L2 XEBERARO N DHAETH - Th, BICEED
EANERODZ IR VANERBERICEE Ll L L
720 B OEN AR TRER DY F3, 20Xk
FERer P E 2. HEOEDEEZHERT 5720, SAEEE
FEOEHRERETZLELTVET,

Investors who will newly become “foreign investors” by the
amendment of the FEFTA are not required to file prior-
notification on the stocks they own at the time of the
commencement of full implementation of new rules, even if
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In addition, we question the legal appropriateness of a legislative
change which converts existing non-foreign investors who
already hold in excess of 1% of a company’s issued share capital
but are not presently subject to FEFTA into foreign investors
who are subject to FEFTA. In our view, the new, expanded
definition of “foreign investor” should apply only in respect of
foreign investors whose shareholding crosses the 1% threshold
after the new FEFTA rules come into force. Alternatively, the
rules will need to provide appropriate transitional relief for
investors with existing holdings in excess of 1% but who were
not classified as “foreign” when they made their investments.
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these stocks are equal to or exceed the 1% threshold.
Prior-notification will be required when investors make stock
purchases/additional stock purchases resulting in their
outstanding shareholding equal to or exceeding the 1%
threshold after the commencement of full implementation.
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131.

Frequency of post-transaction reporting of trading activities
relying on the “Blanket Exemption”
* Frequency of post-transaction reporting

bR R Ui G OB % Wl O

The Proposed Regulation appears to require an eligible foreign
financial institution relying on the Blanket Exemption to submit
a per-transaction post-transaction report (Form 11 or 11-2) when
it engages in a “Foreign Direct Investment” (acquisition of
shares or voting rights) which results in 10% of more of
share/voting rights by the foreign financial institution.

Forms 11 and 11-2 should provide an option to submit a monthly
aggregate report covering all of the Foreign Direct Investment
activities of the reporting month in lieu of per-transaction
reports.
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FITLICHEFELRET 2ROV, AMOERSIZE LD
TIRHETERA TV a v BRITHRETHD,

Reason
A per-transaction report is not practicable in case of frequent
trading activities engaged by foreign financial institutions.
Given that the foreign financial institution continues to rely on
the Blanket Exemption and, importantly, satisfy the requirements
thereunder, there should be an option to submit a monthly
aggregate report covering all of the Foreign Direct Investment
activities of the reporting month, in lieu of pertransaction
reports.
PR
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TrarERTLRNETHD,

Stock purchases of 10% or more warrant careful monitoring
given their potentially significant implications for national
security or similar concerns and thus require post-investment
report for individual transactions.

The amendment does not impose additional burdens to foreign
financial institutions as prior notification and post investment
report were required for such stock purchases before the
amendment.

Form 11 or 11-2 needs to be submitted within 45 days of
settlement of the transaction. Each report may include all the
transactions settled within such 45 days. Please contact MOF
for more details.
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148. * Sovereign wealth funds and public pension funds In principle, state-owned enterprises are not eligible for the
For sovereign wealth funds and public pension funds to be exemption from the prior-notification of stock-purchases.
considered to pose no risk to national security and exempted However, SWFs that are deemed to pose no risk to national
from the prior notification requirement, they need to sign a security are eligible for the regular exemption if accredited
memorandum of understanding (MoU) with the MoF, who will by the authorities.
grant the accreditation (page 5). It is not clear what needs to be For the accreditation, the Ministry of Finance will review
done for these funds to sign the MoU and we ask that the MoF whether:
provides further clarity on the qualifying conditions for the 1. Investment activities of the SWFs are only for economic
MoU. returns; and

EOREELEZH I BENDRN &R S, BUGEFE | 2. Investment decisions by the SWFs are made independently
B HABRDSFIHTEER Y 7 U s =)L A « 77 2 KR | of their governments.
NHIESIEESIT OV T, WHEE & O MOU Z##fE9 | The Ministry of Finance will sign Memorandum of
DMEND D, MOU D7z DI BB 53 TlrE 7 Understanding (MOU) with the SWFs to grant the
<. MOU Hif D= DI B2 LT DN TH HMNITE L | accreditation.
HZ&ERDD, EAEREFIY T 24 EREFRICOW T, R
& LCHAmHmRE R CE AR, BoLeE
In addition, we question the requirement for these investors to 72 ) BENODRV SWF SRLAMNESILESITHONT
file a post-investment report when the total shareholding reaches | (&, MEBNIFEFEZ A5 L, —REROFIHZAHEL L
1% and again when it reaches 3% for the first time (the S
additional reporting requirement at 3% appears to have been RAEZdH Tz o TE, MBER, OREREN, M
added recently in the updated document, page 12). This applies IZRRERINGEE B E LTeb O THDHZ &, QRED
to all designated sectors, including those outside the “core’ EERED, SMNEBATE LML L TIThilb Z &,
sectors. In particular, we are concerned that this could create a L OBLETHER L., Hi% SWF % & O MOU Offiflc X
further administrative burden on sovereign wealth funds and DRFEE AT G L ET,
public pension funds, potentially deterring foreign investments
in Japan. Reporting requirement for SWFs and public pension funds
Fo, INDLOBEFEN, BUFEER0D T 1%LI L | will be determined in the MOUs.
ROBITIMA T, MO T 3%LULE LR DB FERBME 2 1R SWEF R0/ D FE S ORIEEIC SV T,
H LR TR BRVEBIC OV TERMEZRF > T5, 2 | MOUICEBWTHRETHZ L &0 7,
DOFBIL T ERIIR O RN TOREERICEA I
Do YTV Tz )VA - Ty s FRORKESIEEITIEN
DHEBAWELFEASE, AR~ORELXHELI D L%
Bat %,

149. + Sovereign wealth funds and public pension funds D To avoid unintended advserse implications for SWFs, the

VTV e Tz VA T 7y RROAFEA LS Japanese Government will not make public the status of
accreditation of SWFs and MOUs.

The consultation sets out the terms of an exemption regime for AT 5 OFERL MOU #AKT 5 Z & & 91U,

“sovereign wealth funds and public pension funds”. It appears YFZY TV s UV R - Ty RECRNOLEE

that to access the regular exemption a fund will need to be X DAREMENS DT, FERARELENWZLET,

accredited by the Ministry and a memorandum of understanding

will need to be concluded with each fund. We find the terms of @ Accreditation of SWFs will be conducted at the

the proposed regime to be excessively complicated, impractical appropriate timing.

and lacking in transparency. We make the following points: SWFs OFBFEIZDWTIE, #R¥ A I 7 TiT- T

FRFIEICRB VT YT Yy s TxLR - 770 RRA | £V FT,

RS HEE] L) IEERE STV D, —RIGFRDIE

HaEZ 5720103, MBEICLVFEIEEZT, x> | @ If SWFs and public pension funds delegate execution of

TYr e TV AR - Ty v RROAIIFEAIAEIL MOU % | voting rights to asset management companies with the

FELRTHERLRNE SN TS, ZOHIEIXIERIZHE | companies’ full discretion, the obligation of prior-notification

HThHY ., FEEMANTEAEEZRS O ESE XD, LLTFO | will rest with the asset management companies. If the assets

RAZHOWTHERT 2, management companies are “foreign financial institutions”,
the companies are eligible for the blanket exemption.

@ First, the consultation document provides that the “decision NHEETEESLY TV v s Tz VA - 77 RINE

of an accreditation and signing of MOU will not be made FEiEHEStA~O—TEHZ1T 256, MRHESATHS

public”. Funds in most parts of the developed world, especially HERRDNEPETEASHHIC IR S A T2, Y& EER

public pension funds, will be unable to comply with such a SHPRBBEEEA D Z &I YEEEAST

requirement. As a matter of governance and transparency to their | 23#4E4 BB Y TR BB RROX R &0 b F

members, it will not be possible, nor in our view would it be R
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desirable, for a public pension fund to conceal its status as an
accredited investor or the fact that it had entered into a legal
agreement with the Government of Japan in relation to pension
fund assets.

ANFRERTI, ;mﬁﬁﬁmﬁ%%wmuiﬁﬂijk
BHESN TS, Z<OEERICK T 28N 7 7> B, %
WCRRFEEREET, TO X5 REGHZBITTE R, I
FUALBREOBENS, REESNIZAT — 2 20, F
GRAAEIEICE LT AARBN LIENGEZ LM Ll n
IFEEIZONWTRRT Z&ITTET, o, HFELLIRN,

@ Secondly, as a practical matter, we see no way in which
accreditation and agreement of an MOU can be achieved by June
2020 with every fund which currently holds more than 1% of the
issued shares of a Japanese company. We therefore do not see
how funds will be able to access the regular exemption when the
new rules are fully implemented in June. Investors would
welcome guidance from the Ministry about its intended
timetable for accrediting and agreeing an MOU with all funds.
We believe that a lengthy transitional period would be
appropriate during which the current FEFTA rules would
continue to apply.
FEHEOMBEL LT, BE, BAOMEBIEROKAE

1%L, FEA LTV D2 TOREZE L ORT, 2020 4E 6 A
F TITRERE - MOU i3 T& 2 LIFE A bRV, £D
72, 6 BITH el E N EMARBIN IR TED LD
I RGEBRBZ T B2 bbby, REFRIT, MBS
WED XD I H A LT —T )V CTRGE + MOU i & 1 b C
WL DDPANZDNTHA XU A RO TND, LIEHL D
fil, RIS IR & U CHAT O PRI 5 A ) B2 A3k
L CTHEHshs & LEZD,

® Thirdly, as noted above, the policy decision to attach the
notification obligation to the controller of the voting rights
creates operational difficulties for both funds and their
investment managers where each is subject to a different FEFTA
exemption regime. In addition, the more restrictive terms of the
regular exemption, together with its apparent unavailability by
June 2020 could prompt some funds to delegate to their
investment managers decisions about the exercise of voting
rights. It would be an unwelcome outcome of the FEFTA
revision if the difficulty of obtaining accreditation and of
operating the regular exemption prompted some pension funds to
pull back from hands-on investment stewardship.
Lﬁ@&%b\%%%ﬁﬁ%@%ﬁ?é%@ﬁ@&%ﬁ
ARSIl BRE T FEERY =Yy —itENRE
AR OFBRE A E N S 42 CHEM EORBENIET D
EBEZHND, MA T, 20204 6 H £ TITRAEN TX 72
WZlLEHDETERDL, VTV UV R T 7
R ROAERIE DS R TIEHEIR 2 JE ] ~ 2 — Vv —IZ
—ET TR ZENBEZOND, FilEHekRE %
FOZENELNZ LITLY | FEEENATF 2T — Y
v 7 a— FOEKZ LD D &9 aFE L ohuid, AR ER
EOHMICHS LTEEEN D b O TR,

@ Fourthly, in respect of investments in core sectors, it was
disappointing to see that the Ministry proposes to introduce two
additional eligibility conditions (“d” and “e”) for access to the
regular exemption. The proposition that, in addition to refraining
from the activities specified in (a) to (c), a foreign investor must
also agree to refrain from making written proposals to the board
and from certain other activities, is likely to be unacceptable to
many foreign investors. The effect would likely be to shut down
any form of substantive dialogue between the foreign investor

@ “Core sectors” warrant careful attention from the
perspective of national security or similar concerns. To allow
for exemption from prior notification of stock purchases
under 10% in core sectors, the conditions are set out in a
clear manner to ensure national security or similar concerns
are properly addressed. Any restrictions other than these
conditions (and the regular exemption conditions) are not
imposed to shareholders’ rights.

EOZEFEDOBRNG, 37 EME TR E 2
PROONET, Hi%a T EMIZONT, 10%ETO
BAFIZ oW TSR E AT L 3 510Hh72 0 . Eo

EEHRT DB O LR IEEZ I ED
ZOHTERDLHLDTT,

® Private pension funds will fall within the category of
“general investors” that include private companies and
individual investors, which are eligible for the regular
exemption.

RMOESEEIT, REEESEAORERK L
R, T—MRBEZR] TS L, — RO E Y F
K

©® Regarding your proposal to make SWFs and pension
funds eligible for the blanket exemption, the rationales of
foreign financial institutions’ eligibility for the blanket
exemption are: (i) such institutions are under regulations and
supervisions of relevant financial legal framework and
identified by the authorities; and (ii) their transactions are not
intended to steal technology information or dispose/transfer
of important business activities of investee companies, which
allows such institutions to be deemed not imposing risks to
national security or similar concerns categorically. The above
does not apply to SWFs or pension funds.

SWF%@EW@EA%A AR RbREEA TR & &
D TREIZOWTIR, SFERIRDIME SRR 2 i 5
&waé@i\®lﬁﬂ®¥&£ THA < iR
Thiud, HENPEOFAERHED L BUNIRETE S
L. @QF0WSNIE, EHOREEIR D EIRE RO
B HHEIEB OFENE - FEILAZ HINE LT RN T &
5. FRNICEOLEF L O BZANRNERD
LD EDEZHIFESLHDTT,

SWF R OFESIESICONTEL, 29 LicE R
FIETTELRNEEBEZONET,

It is not clear what is meant by “the regular exemption should
be reserved for pension funds and sovereign wealth funds in
respect only of their investments in core sectors”. Regarding
your proposal to remove Condition (e) or narrow its scope
significantly, we are of the view that this condition is
necessary to ensure that national security or similar concerns
is properly addressed in core sectors with exemption of prior-
notification being applicable.

By Ty Uz LR« 77 RiZiE, =
T ERA~DREGIR > T—RARDET S D& L
DIZERIZONTE, BT LHERERHLLTIEHY
FEAN, EREEECEZHIRT S, HDVITZE DO
PHZRE HIETRE LD TERIZOWTIR, AHEYE
d =7 RIS W TR E R AR AR L 351
b=V, BOREFZHERT DBANOLERLDL
BATEVET,
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and the investee company. As a practical matter, it is therefore
unlikely that foreign investors in core sectors will be able to use
the regular exemption. In turn, this may well mean that fewer
foreign investors will be willing to invest in companies operating
in core sectors. Moreover, the language of the additional
conditions, especially (e), is expressed in such broad and vague
terms that it will be very difficult for a foreign investor to know
for certain how to comply with those conditions. Even if a
foreign investor were in principle willing to accept constraints on
its ability to interact with investee management, it would be
difficult for it to know exactly what sort of activity is or is not
permitted under condition (e).

AT FERAOFREN OV THATE H bR EZFI 23 THE &
225 T2 DICEER BT T NE Z o0 LRELEIZONT
KALTWD, /v ay EMITNnn5 3 DORBREEREICZE
FHENTWOITEIZ BT 5 Z LIz, ERP B
KNOEHRRERLL OMOITENFIRSN D Z LiTE<D
AEREFRICE > TRITANNDLRWEEZ D, ZDLF
FHIEN G 72 52T, SERER & HE eEOMO
W DRERRREE LY vy N T T H LT DTE
59, FEHE T, AAERERT =T EBIZONT ki
BREZITDHZENTERVWILERD, ZOZLF, a7
ERBOSIITEEZ Lo & B REFIT T AHUTRS
NoHLNH> 2L Thd, Hio, LREAEAKR FiC T=
THMIET HFHEICE L, B REFICHIR A AT L TR
- ATEIZ RO THE TRELTDRV]) PEHRTH
D, ERXoTHEEZBITTED0DNERN, T2&x,
SMERBER P RE AL OB T EREEETRDHNLD
filK 2 Al & LTI ANATRETZ & LTH ., T2 7 2RI
BT H5HEICE L, Humk2FICHIRZ AT L THEZ - 178
RO TEE TRRELATDRV) FEX I 2TB2HELT
WD DIPIERECERIRS 5 Z LITTE Uy,

® Lastly, what is the position of private pension funds under the
new FEFTA rules, and specifically the regular exemption? In
respect of the regular exemption, the consultation document
refers only to “public” pension funds. In both the US and the UK
a very substantial proportion of pension fund assets invested
overseas are held by pension funds operated by large corporates
for the benefit of their retired employees; these are not in any
sense “public” pension funds.

— M gabR & ORIR T, REOEGIEG O MOV THE
BLIEV, HBENOARIN TV DGR TIIARFES R
BIZONTOHR SN TN DA, KE L HEE TII R
&> THE SN TWHESREN L OFEIG L DTN
Do TNOITARFESIESLITRRD,

©®We urge the Ministry to reflect on the practical issues
associated with the implementation of the new rules for pension
funds/sovereign wealth funds and strongly suggest that:

* Pension funds and sovereign wealth funds which receive
accreditation should be allowed to access the blanket exemption
in respect of investments in designated business sectors other
than core sectors;

* The regular exemption should be reserved for pension funds
and sovereign wealth funds in respect only of their investments
in core sectors; and Condition (e) should be removed or its scope
significantly narrowed, so that foreign investors will be able to
maintain a dialogue on governance matters with investee
management in core sectors.

T3, FEEELY TV TR Ty 2 RICH
MENDHN—NOFEREIZHEE LT, FEHmz EE L TU
TOEHERET D,

PRl & T IRV TV v s V2 VA7 RIZ
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RIT a7 ERMICEAINHIRE T, a7 EMEICET S
FEICHE L., B SFEICHIRZ A L TRZ - T8 %KD
TEHCTREZITDOR] L0 EREEAET, SHEEER
WHl&RE a7 EMICBTORERBELAFET LI L2
ML TED LT D720, HIBRT 22, b L IFHEHED
#MPAZRESHKDD &,
150. Certification required for sovereign wealth funds and For the accreditation of SWFs, the Ministry of Finance will

government investment entities to rely on the

“General Exemption”

* Requirements and procedures for certification
—fRGEBRORARAREL 2D Y TV » TV R e Ty
RO A DOFERE

« WEED 7o 8 D FEHE L Fofsi &

Sovereign wealth funds and similar government investment
entities (including quasi-governmental public and private
pension funds) (collusively, “Government Related Funds™) are
excepted from the “General Exemption” eligibility generally,
provided, however, they may seek “certification” to rely on the
“General Exemption”.

However, the Proposed Regulation do not specify the details of
the methods for obtaining such certification and there are no set
time frames in which a determination of such certified status will
be granted. Please provide additional guidance with respect to
the proposed certification process including requirements,
processes and review period.

VTV Tz VA Ty BR[O BN RG]
BUFRESEELED) CITF. ZhbZBUNBRT 7
VREMES) T RABRNOERINEND b DD, BEEE X
F2Z L2k —REBROFMMAB IR L 8> TWVD, L
L6, BUERTIE, SRELEZ T 572D HIEIZONT
FHHCEDONTEDLT, BAEDREZITI DD Z A L
T —AbHESITWARY, BIECBE L, 2 Fht
& FEYWICOWTHA F 2R L TELYY,

Reason
The Proposed Regulations do not make clear the procedures
pursuant to which Government Related Funds can seek required
certification. In addition, there is no guidance in respect of the
types of information that may need to be provided to obtain
certification nor are there any object constraints on the
circumstances in which such status may be denied.
The proposed regulations should include both a procedure, a
timetable and standards for the granting of certification to
Government Related Funds.
B

BUERTIX. BUNBIR Y 7 v RAGEREA T D720 DF
FE B BNTIER R, Fio, BAEEZZT D200 E
fH#RL, FBRED B SNRWERITOWTH A F o A3
W, BIFBIRY 7 v RORBFED T2 DOFHi &, ¥ A LT —
TN, FEECBET D REEZRT D NE,

review whether:
1. investment activities of the SWFs are only for economic
returns; and
2. investment decisions by the SWFs are made independently
of their governments.
The review will be conducted as requested, but the review
period will vary entity by entity.

REEIZ BTz o Tix, MBAE N,
(DSWF % O TZREDS MRS RN &2 HAg & L7
bOTHDHZ &
QSWF D& E OFBPGED | SMEBUM S RS LT
iThohsZ &
EEELTITVWET,

MHEA T, TS UEELITOE TR, BAMMIC
ONTIE, %D SWF FIZL->TRRDIBDLEZD
NET,
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152.

KENCBIT ARG EMASIL, Investment Advisers Act 12
BT, SEC IZEEAEITV, BEEAEZETL L O L PEE
LTW5, el 340 25 3HE 4 71281 5., [afliE
E B B S T 2 ME OES OREIC L W RS2 5
JCEREEMEICHET I IFELELLO) 12, KEOKRE
EHESENEY T 2B L TV, &lE
SEGIE TR O EERNEHITHERETH D DITx
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ATHDHT-D, MEREWZTEXT20,

—iEm & LCid, BEOERMBEMIENEIZER S
D G EMZE) TS T 21722 OV Tl - BEE L
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BlTIE, T OFFBAEEIT > TV DHME D&Y R D3,
FFRAI DX R L 7o TV D ARSI O TEE ., 1584 1
PN CX 5 2 D, YT 204 EOESOBE
WX RS LZ T CREENECETIFELE
DHo] WY TLEEZLNET,

e O KE O Investment Advisers Act (ZEOUWT
SEC %45 %17 7= Investment Advisor 7N ¥ & 232 5H
TAHEELHLEAITOVTIL, Y%ES L OEEON
B2 E 2 X, SEC 234k & 7= Investment Advisor
DOIFE, EEZHEOICHEL TWD LB BND 70,
S HE 3RO 2FEIEE 4 5285 TH4ST 540H
DOEFOREICE VTR ELE2Z T CTREEHNEICH
TOHREELZELLO) KENTIEEZORTET,

153.
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TRNBIZOWTHZ TWETE & 720,

B [EPNRER S EOMmSN2AES 22T 50T
HILTHE L TR E W, Eio, BENEMHEZFEL TW
DO EREREEREDSEMA RN E 2D Z L 2B LIz
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SOE, THY 320 EOES 1O Y A NEERT 5% LT,
[OME SRR | (CES T DR ES LD L5 D
B 72 & 20,

B - B LB A S [ FE O EFRITES Lo TEW
WipY . AARO GRS T & RIS E S m R 2 7%
BT L0 GnalrT 22 ERELTRVGERH LT
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NTWDR, MAHE 35O 2H 3ESE 4 FITBWT, @
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7
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®  K[H the Investment Advisers Act of 1940 {22\

THE$k % 32 1F 7= Investment Adviser

o R[EMRT AR (FCA) OFF K UOHH %
%17 % . Authorised Fund Manager (AFM) }z OY
Alternative Investment Fund Manager (AIFM)

o FHHIEREMEBRSFOILLD2EEEZZT 5
Securities and Futures Ordinance (Z#%-5< Type 9
(Asset Management) License % 57\ 723

o VIR NBEEEETMAS)ICLIEREEZ
IF % Securities and Futures Act (2553 < 38 7] 3&
SAE(LFMC) X3 5 Gk iE H & 41 (RFMC)

72k, MREEERAR A F RIS IS EA I
WTIE, P RICBWTARERERORZE L TnET
M, TR 2175725 2 TIT D BARIET 2 FEICo
Wi, HEOERIEIC L0 208 ORNEDOER O
ENRRIR D SEOEFY RN, FRAIEORE Lo
TV 5 &SR OIE(E, THEh 2 W UNHHRE T X D (K4 &
RO TCNDEMDHIE R OEX D Z Lhh, —FRICEE
GEROXIR LT 5 Z LTS ThnEEZ b NET,
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175. + Exemption conditions In full respect of corporate governance, the FEFTA has been
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We understand that foreign financial institutions, including asset
managers, are exempt from the requirement for prior notification
for stock purchases (PN-SP) as long as they comply with the
exemption conditions. However we believe that these conditions
that investors do not nominate themselves or closely-related
persons as board members (condition (a) on page 4) or propose
at the general shareholders’ meeting the transfer or disposal of
the investee company’s business activities in the designated
business areas (condition (b)), appear inconsistent with the
promotion of stewardship and good corporate governance in
which the Japanese government has put a lot of effort into in the
last few years.
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We are also concerned about the additional conditions for some
other investors, including sovereign wealth funds and public
pension funds, with regard to their investments in companies in
the ‘core sectors’, which appear to have been added recently.
They will now have to file PN-SP if they are to make proposals,
in a written form, to the executive board of the investee
companies or board members requiring their responses and/or
actions by certain deadlines (condition (e)). We believe this puts
a significant burden to these shareholders and can be an obstacle
to exercising shareholder rights. Letter writing to boards or
management is a common practice in investor engagement with
companies and the attempt to make the process more difficult is
questionable. It should be noted that investor letters can be about
a wide range of topics, including environmental, social and
governance issues. We are not convinced that it is necessary to
regulate such activities particularly if they relate to issues which
could no way infringe national security, even at a company
operating in a ‘core’ business sector. .
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amended strictly from the perspective of national security or
similar concerns, intending to prevent leakage of information
relating to critical technologies and the disposition of
important business activities.

To further promote foreign direct investment, the amended
Act introduces the exemption scheme for prior-notification
for stock purchases. The conditions with which foreign
investors need to comply in benefitting from exemption are
limited to those truly necessary for the aforementioned
objective. Foreign investors can take the following actions if
prior-notification for these actions is filed and cleared:

1) Voting at the shareholder’s meeting for nomination of
the foreign investor itself or its closely related person as a
board member of the investee company; and

2) Voting at the shareholder’s meeting for a proposal, made
by those foreign investors, to transfer or dispose the investee
company’s business activities in the designated business
sector.
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General investors can benefit from exemption from prior
notification in all designated business sectors, including core
sectors if stock purchases are under 10 % and investors
comply with the exemption conditions on core sectors’
business activities. The objective of the exemption conditions
on core sectors’ business activities is strictly limited to
address national security or similar risks; they are consistent
with the government policy of promoting corporate
governance.
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The condition of “regarding business activities in core
sectors, investors will not make proposals, in a written form,
to the executive board of the investee companies or board
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proceed with making the proposals by submitting prior
notification and obtaining clearance from the authorities.
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176. * Foreign financial institutions Foreign financial institutions are eligible for the blanket
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We note that the draft rules contemplate a “blanket exemption”
from the prior-notification requirement for a range of foreign
financial institutions. We would suggest that some further
guidance is needed in order that foreign investors might
accurately understand the scope and application of the blanket
exemption. In particular, it would be helpful to have some
clarification on the following points:
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The consultation document describes the blanket exemption as
being available to foreign financial institutions “which are
subject to regulations/supervisions under financial regulatory
laws in Japan or other jurisdictions”. However, in December
2019, the Ministry of Finance delivered a presentation to foreign
investors in which the exemption was described as applying to
foreign investors that are subject to the laws of Japan “or
equivalent legislative frameworks of foreign countries”. We note
that the concept of equivalence does not appear in the
consultation document in relation to the blanket exemption.
Given this apparent change of policy, and its fundamental
importance to determining the availability of the exemption,
investors would welcome confirmation that it is indeed the
intention that any foreign investor may avail of the exemption
provided that it is subject to either regulation or supervision in its
home jurisdiction.
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exemption, based on the understanding that (i) authorities can
recognize existence and activities of these institutions in an
adequate manner if they are authorized, registered, or
licensed under relevant financial legal framework; and (ii)
their investment activities can be deemed not intending to
steal sensitive technology-related information or
dispose/discontinue important business activities from the
national security perspective, which allows such institutions
to be regarded categorically not posing national security
concerns.

Foreign financial institutions that can use the blanket
exemptions are stipulated in the Order. Such institutions
should obtain permission, authorization, or license
registration under equivalent or similar laws or regulations of
Japan on securities firm, asset management companies,
investment companies, banks, insurance companies, and trust
companies.

In the case of asset management companies, in light of the
relevant legal framework and registration, the following are
eligible for the blanket exemption:

(i) registered investment advisor under the US Investment
Advisers Act of 1940;

(i1) Authorised Fund Manager (AFM) and Alternative
Investment Fund Manager (AIFM), which are regulated and
authorized by the UK Financial Conduct Authority;

(iii) asset manager who obtains Type 9 (Asset Management)
License under the Hong Kong Securities and Futures
Ordinance and who is regulated by the Securities & Futures
Commission; and

(iv) Licensed Fund Management Company and Registered
Fund Management Company

Under the Securities and Futures Act regulated by the
Monetary Authority of Singapore (MAS).
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(LFMC) X 138 k38 F = 1H(RFMC)
177. * Foreign financial institutions It is not clear what “look-through” approach means, but we
S E] 4 b would like to thank you for your suggestion.
“look-through” approach 23 EAKHIZ ED L 57 b D»
It is not fully clear to us whether the blanket exemption is ENTIERWZDREEILTEERAN, TREH Y N E
available in the case of an investment held by, and in the name ) ITENWET,
of, a fund vehicle, as opposed to one held by an asset
management company. The consultation refers to one type of
investment vehicle, whose English-language rendering is
unclear. Investors would welcome confirmation as to whether all
or only some forms of fund vehicle are eligible for the blanket
exemption. To the extent that the concept of “equivalence” might
have been retained, an explanation of its application in the
context of fund vehicle eligibility would also be helpful.
However, given the multiplicity of fund vehicle types and
structures, we would ask that you consider adopting a simplified
approach in such cases. To that end, we would suggest that a
“look-through” approach be adopted, such that the eligibility of a
fund vehicle should be determined by looking-through the
vehicle to its investment manager and determining eligibility by
reference to the status of the investment manager.

BELIMADR 7 7 FOARTRAESNDES, bL
CIHEHSfOARTREINDI LS. TENLD T —X
TEAERERDEH AT Td 2 MOV TH B TIEZR WY,
HRAGHZBWTR, — 0B MOKERM 72T 2RHA L
TEY., FHETHD, 2TOXIREDORE RSO HH
BFERROKRTHDLOMNICONWTHLMNI SN Z L%

Yo, TR%R) LW B2 HICHDLIN, 77 v Nk
Z il T B ~O@IERBROM AP OV TEIAR ST
Bexro, i 77 v FOBREITERD L0, i)
HEEBRATLZ L 2R0DL, TOLDICH, 77 > MR
& o TN DA ZIZ OV TR REROE M RIS O E IS
BV T“look-through” approach Z¥:H4 25 Z L 2L T

%,

178. * Foreign financial institutions (DSWFs that are deemed to pose no risk to national security

] B

We feel that there might be a need to further clarify the scope of
the blanket exemption and the “regular exemption”, and to
explain the possible interaction between each in certain
circumstances, as follows:

TUFEIRER & —fRPROMREHZI ST D7D, FF
(LT DN ENORIUZ DN TR Z KD D,

@ First, while recognising that the policy intent is that pension
funds and sovereign wealth funds should look for exemption
under the regular rather than blanket exemption regime, it is
nevertheless the case that some such funds are regulated
financial institutions in their own right. For example, some
pension funds have established and own investment management
entities, licensed and supervised by the regulators in the
jurisdictions in which they conduct investment business, to
invest on behalf of the pension fund in question. It is not clear to
us whether a regulated investment management business of this

are eligible for the regular exemption if accredited by MOF.

EOZEFELZHR D BLNDIR SWF RRHFEEIHE
T OWNTIE, ERNCREEE G L, —RBROXIR
LR ET,

@) The rationale behind the concept of the threshold linking
to the voting shares is that shareholders can influencec on the
investee companies’ business activities through its voting
powers. FEFTA is structure that a ceratin level of such voting
powers has to be monitored and screened from the
perspective of protecting national security. It is assumed that
voting rights of one company and they are pertaining to one
shareholder, but a part of that voting rights can be exercised
by an asset management company as opposed to the rest of
voting rights which are retained by the shareholder. Although
the assumed case is a complex, it is rationalized that the rules
under FEFTA focuses attention on how much of each
investor’ shareholdings and voting rights, and the investment
will be screened in terms of potential impacts, threats, or
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kind would be able to access the blanket exemption or whether it
falls to be treated as an extension of the pension fund and
therefore that it is the regular exemption regime that is
applicable to it.

EEREL YTV s Tzl A - 77 v RITAERERT
1372 < —MEaBROBE A FTREEZ R D LW I B 72 LRk L
TWHNR, FEEELY TV - UL A - 77 FOH
HU - BEHCIRL TO 2 @R B 5, BIZIE, »<
DINOFEEEECIIREEMHELZHIL L, Fekkeo B
ELT, BEFELIToCODE - HOHIH] - BEEHES
MPOFFRAEZITIY, BEFEZT-Y LTWnD, 2ok
O Yre, ERERBRSEN SIS Te bRk
PSSO, LN TIEHAR,

@ Secondly, in respect of its shareholding in any given public
company, a regulated investment manager might have the right
to determine how to exercise the voting rights attached to some,
but not all, of the shares that it holds in that company. In other
words, it might be the case that some of the investment
manager’s clients have retained the right to make decisions about
voting, but others have not. It appears to us that this gives rise to
a situation in which the regulated investment manager can avail
of the blanket exemption only in respect of the shares over which
it exercises voting control. As a result, the shares held in its
name but subject to voting control by its client will need to be
notified to the Bank of Japan by the client where they constitute
more than 1% of share capital, unless an exemption is available.
It is entirely possible that the client will not be a regulated
financial institution, and will not be able to access the blanket
exemption in its own right. As a consequence of the Ministry’s
policy decision that the obligation to notify should flow from the
right-to-vote shares, it may be that some parts of the
shareholding held by an investment manager will be subject to
the blanket exemption regime, some to the regular exemption
regime, and some that are unable to be brought within any kind
of exemption. We have serious doubts about whether this
arrangement is operationally feasible for both investment
managers and their clients.

NRASHOKREDG A Hifl - BEEIZRL TV DEM~
R— Uy — DB HEI TR Z A L T C, Ll
b, YEE L OB TIIT X ToRRAUT OV T TR
VW E R — Y — ORE DR T R IR O — B A R
AL, —MEEA~YRX—Yr—IZAEL TV A HETH
Do ZOHE, Bl BEEICRL O SER~ R —Y v —
DR THEHERR 2R S TV 28 ORI DN T o 4
AP EHN S, ARITEM~ X —Y v —Th D25
RHEATEEAERR SR 1T F > TV DA IR, Ja bR
FASNZRWERY | HiZEEEIC £ > CHASR AT AR
SINRTNE R bRV b D LBfiE, ZD X5 RGE%18E
T5 & BEITHE - BEEICRL TS e TR n
BERH VAT, AERROMRITITR B, 20X
(R TIEMERR DN FE B T~ 2 T Ko Tl B N IR E
SNDHZET, HOKRENRATOHRAD D B, —HOK
AT EFERIROI R DM~ R — T ¥ —, HDEs D
KT EERDRERGZAA L LTI OND &N 2R
HYV1FD, T O LIHIEERFEAT rIREMEIZ DWW TRERI DN &
%,

consequences if that voting powers are negatively exercised.

MRUTATRE S 2 R RAMEATEEAE IR DS REIC & 0 & 5 1)
BT 2 K> TRAFHEREOSH 2B 2 5 H R,
MRENERMEZE T, RELGRICEEL G, HO
BRENERDONDBENICORN VG L r—RA%5%
BIZPHLOD LWV IBEZITESHTOET, KIT,
b 2D SN T, SAEREZEMRA T DD
55, —¥% asset management company (2 —{FEiEH, —
HIIANERE A DRI LTS 258, Mlx D
BRICAHEINDZ LDV 7, 2k, FEEEN
A L ATHE T E DREOHIBIT & - THRE LB~
DEBOEBWTRRD ZEnb, £ LIEAIZERL
THEEIIIPPDOLDDIERENE S PO DOMELE L
THET2EZ LEANTT,

179.

* Foreign financial institutions

] B

The English-language explanatory document does not appear to
address the case in which a listed or unlisted foreign corporate
(which is not a regulated financial institution) acquires a
shareholding in excess of 1% of a public company and retains

Non-financial foreign corporates are eligible for the regular
exemption.

SMEDIEERERE O _EIGAREIT, — MRS bRE R W]
T
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the right to exercise the voting rights attached to those shares. It
appears that the listed foreign corporate would be unable to
access any type of pre-notification exemption. Were that to be
the case, many foreign investors would question why an
exemption is apparently to be made available to a foreign
financial institution regulated in any country, but no exemption
is to be available to a listed non-financial foreign corporate in
any country. It would be helpful to receive confirmation as to the
position of listed non-financial corporates under the new FEFTA
rules in circumstances in which those corporates retain voting
power over their shares.

FEEOBMAE NI, SRR TRV B - FE RSO
SAEEZED A AR D LSSt OB A EIE 1% U L4
59 258 THIMEITHER 2 G T 25812 OV T DR
D70, SEOHEGMIERE O LS AT W o
DEERBFIHATERNE S THDHH, o, WIhroHE
THIM » BB &2 %20 TV 25 E SRR X R Z T B
T, SMEID BRI E 2T bRV OPEMTH
Do HEHREZN, RRHITHMERZRA L TODAME O
B O LIS ERETH D58 ORI HOW TR &K
H 5,

180.

“Blanket Exemption” for foreign financial institutions

S4B I8 & 5 aih e bR

* Requirements regarding discretionary investment management
as it relates to “management of shares by mandate pursuant to a
discretionary investment management agreement or other
agreement” and “voting rights exercisable pursuant to a
discretionary investment management agreement or other
agreement” under Article 26(2)(iii)(iv) of the FEFTA.

SIETET 26 /55 2 A 3 5 THRE AR DD
FNCEESEMD b DN HETEZ T THRADOEM 2T 55
B RO 4 5 THRE R OMORFNT IS S 174
THILENTE LM LRESNTVD,

Under the proposed Cabinet Order, the Blanket Exemption
covers shares or voting rights acquired or managed by qualified
foreign financial institutions.
However, the proposed definitions and requirements of
“discretionary investment management agreement or other
agreement” used to define the scope of such exempt transactions
and activities generally require that the underlying investor
having absolutely no ability to exercise or direct the exercise of
voting rights and other shareholders’ rights.
The scope of “discretionary investment management” should be
expanded to allow the underlying investor to retain the right to
direct how voting is made and to provide instructions to the
manager as to how voting rights should be exercised in limited
circumstances where national security concerns are not
implicated (i.e., circumstances other than the those involving
nomination of a Board member, disposition of a business or a
subsidiary within the designated sectors or access to Non-Public
Technology Information).
BB T, BRERBRITEE L H T D/ E SR

BANC & o THAS ST S 4L D8R U < IakubE & k5
ELTWVD, LLRnb, BIERICEIDERICLD &,

Mg — BRI T OMORRK ) L) HEEA DI, LD
FE RN X DBRHEOITHE T Z TR DR, K UMt
DREDOHRZH LN L &RO TN D, TLOREEN
AERMEDATREICHRI 2 T & DHEMO, M~ —Y ¥ —I
XL THOZEZE LY OMWRLNAISGE (T72b
b, BB OHERELCHEE RIS T 2O, FEABE
s A~OT 7 £ ZZED LRWEE) 1280 THRIET
EOHENZITO Z LN TEDHATHH-TH, [LE

If foreign investors delegate execution of voting rights to
asset management companies with the companies’ full
discretion, the obligation of prior-notification will rest with
the asset management companies. If the assets management
companies are “foreign financial institutions”, the companies
are eligible for the blanket exemption.

In general cases, if there is an entity who retains a part of the
authority of exercising voting rights, the entity will be subject
to the prior-notification requirement since it is fall within the
definition of the acquisition of the authority for exercising
voting rights in accordance with the Cabinet Order, Article 2,
Paragraph 16 (v). At the same time, if the investor who
originally holds the voting rights of the stocks and still retains
a part of voting rights, that investor is also subject to prior-
notification requirement.

The rationale behind the concept of the threshold linking to
the voting shares is that shareholders can influence on the
investee companies’ business activities through its voting
powers. FEFTA is structure that a certain level of such voting
powers has to be monitored and screened from the
perspective of protecting national security.

SERERPEEEASE~O—EAZIT O HA.
R AT RS G PRl B S D 720,
YHEEEN SN BB R D 2 LICRY | HiEE
P ] 2 4 203 A0 [ 4 Tl B L R 2 S i X A S B oD et
RLipET,

FEWCHEIME AT S 5 2 &P TE DHER TR
RHEATEE AR T2 Z LN TEDHERE M THAH L
TWD HDORNDEEIT DN TIE, SR 2 A
LTV b DI w5 2 265 16 THE 5 5 ORI THE
EHEROBELIToTWVDHDE LTHHDORG L7
DET, FLIDOLIRT—=ZABNT, AROGERMER
BEDZOITHEHERZ —HTHLRELTVWDIHAEICS
WL, YRAE OB HBH MRS NN EEZD
ET,

MRUTATRE S 2 R RAMEATEEAE IR 2SR & D & 5 1
BT 2 K> TRAFHEREOSH 2B 2 R,
REDHERMEZE LT, WEERRIERLZ S, HO
BRENBLRDONDBENICORN VG Dr— A% 5%
BIZPD LD LWV I EZITESNTNET,
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Hl SN TWAHIPHIZED B NETH D,

Reason:

One of the core rights that an investor receives when acquiring
shares in a public company is the right to vote shares in favor or
against the election of directors, approval of director
compensations or important transactions that may have a
significant impact on that shareholders’ interests including
matters such as M&A transactions.

The voting of shares is the primary way in which a shareholder
can express their appreciation or disapproval of the actions of the
management of a company.

Voting of shares is the major “signal” to management concerning
the satisfaction of capital providers with the performance of
management each fiscal year. Regulations limiting the ability of
shareholders to exercise this right should be drafted as narrowly
as possible and the availability of an exemption from prior
notifications should not be conditioned on the non-exercise of
any voting rights. Investors should be able to exercise their right
to vote by instructing an asset manager in all circumstances other
than voting on those specific matters that are prohibited under
the Blanket Exemption.

B

BREDABIRAL ORI PG U 72 BRICHS 2 B SR MR D
—OlE, KEDBRME, KERMOKE, M&A O X5 7%
KREIZE o TRERFELRITL 5 DFHITMR D EERE
FHCOVWTHRET D Z L TH D,

AERMEATIEIC & 2 BT, RENREDO R T A RS
TOTEINCE R 2R3 12O DEARN R FIETH D, ik
ITEEIC K 28T, BEEDOY RV AL FDORT 4 —<
AWK L, HEENWEE LR T BEERI 7T L TH D,
MREDPHMERATRES 2 F) 2 HIR$ 2 BiIL T & 2 721 BRER)
AT SN NETH Y, BUGHREATE HORREZ, $RE
DR AATIE L2V 2 L OB L FR_RE TRy, wif
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3. AR, ORI EBWTHER v —Y v —
R L THRMT L Z LIS L VBRI TR TE D L 02T

XX ThD,

181. “Blanket Exemption” for foreign financial institutions * Scope of | Foreign financial institutions are eligible for the blanket
transactions and activities covered by the Blanket Exemption — exemption, based on the understanding that (i) authorities can
proprietary trading/customer account trading recognize existence and activities of these institutions in an
S < i B L2 S AL D Bl R SRR adequate manner if they are authorized, registered, or

- HCRE/F N E T1T O Bl licensed under relevant financial legal framework; and (ii)

their investment activities can be deemed not intending to

Under the proposed Cabinet Order, the scope of the Blanket steal sensitive technology-related information or
Exemption includes certain transactions and activities of the dispose/discontinue important business activities from the
Inward Foreign Investments engaged in “as business” by national security perspective, which allows such institutions
qualified foreign financial institutions. to be regarded categorically not posing national security
The scope of such transactions and activities should include concerns.
qualified foreign financial institutions’ proprietary trading Foreign financial institutions that can use the blanket
activities as many foreign investors had understood that all such | exemptions are stipulated in the Order. Such institutions
activities would be covered. should obtain permission, authorization, or license
Please confirm that the scope of trading by qualified financial registration under equivalent or similar laws or regulations of
institutions with which the Blanket Exemption can be used Japan on securities firm, asset management companies,
generally covers broad proprietary trading activities of those investment companies, banks, insurance companies, and trust
financial institutions (trading by those financial institutions as companies. Proprietary trading activities by these institutions
principal). as a normal course of business are eligible for the blanket

FBOREIZL D & WIERBRORZIT, SRS exemption.
L LTI ATOBBIRITALTED LN TS, YikHs]
AT, WRRVEA M- T ESEEEN A T RGN X | ARRRICOWTIL, AAESEEEREAT TG L Ao
NITHHLONETEEND LEMELTNAE, ZOMH, B | TRBY T2, ZHEOQOENOEESE TS 46
M2 72 9/ E AR N T O B S BIEOBRBINAL B | #ETHIUL, YRNZOFERIEE 2 MUl iz T
RO SR LD 2 L ZHERLIZ W, B L, OQFOHBIX, EORESITR D HAMIEH
OB FEIEHOERE - FEILZHEHE LT\ inT
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Reason: Lo FRICEOZRERRR O BTN
To clarify the scope of the Blanket Exemption. Proprietary BOOND EDOEZFIZEKE S LOTYT, GfEREREO
trading by investment banks, family offices, personal investment | %4t & 72 5 4ME AR OFEHIIL, Frav S IC#lE L T
companies and similar “private” sources of capital not delegated | W EJ72%, BB SHENZIN T, AROIIFAL,
to a separate manager constitute an important source of capital to | H<xft, wEIEN, BIT. RESHE, UIEEStE
Japanese public companies. L D ERICHE Y T DRI RS W TR T fa:
B TWARERHY 3, 295 LIzaREENTT S @
ISR O R LA 2 B & 2N L7z, O HCEIERGIN, OFERBROXIG L0 7,
BRAT. 77 IV —AT7 1 A AT KD RE R
LOZEDOMOREEROACEREZEH L TWAHHDTH-
T, OBEBH~X =Y v —ITEAREES T RVED
LGSOl
182. “Blanket Exemption” for foreign financial institutions Foreign financial institutions are eligible for the blanket

* Scope of qualified financial institutions — United States exempt
reporting advisers
HME BB E ] S 1D AR SR

© TREPE A 7 TR R T I 2 IS T AR D SEAlT e bR o
il

The definition of a financial institution eligible for exemption
from prior notification under this Section appears to require that
such institution is “licensed” as a financial intermediary in the
foreign jurisdiction.
The definition appears to anticipate that the financial
intermediary will have received such license from a foreign
regulator in a formal registration procedure.
EX?%%%%E HI DS ERANE AT aE 722 44 [E SRl EE oD E 28
CEBH L XD LD BMHEREIIAMEC BV TEm R
D muT%X FTTWDZ Enp \E’Cﬁ?)é&%?ﬁ%a"bé *
LT, @fbRIc i 2 ERXRFRE 2R TR % e
TEbDORHRETHD EBZZDBILD,

However, certain managers in foreign jurisdictions operate under
“exemptions” from formal license application proceeding with
the regulator. Rather, these firms, while exempt from obtaining a
“license” are required to report periodically to regulators in their
home jurisdiction regarding their activities for investors and to
comply with various limitations on the scope of their
discretionary investment activities and the manner in which they
may offer their services (in many cases compliance with these
restrictions may be more onerous than would be the case where a
“license” is granted in another jurisdiction.
These firms are considered to be “regulated in the market” and it
has been assumed that such firms would also be eligible for the
“financial institution” exemption under this definition.
L L2nib, SHEICEIT DR EDEN~ R — v —

. EXRFRWEOFRE 2RI THEZEATH
DHOPMFET D, Ihbotd, FFRBAHEE%IT5 2
ERRRINTND B DD, EMHN Y /I3 L CHEE
T 2 ME AT O BEVRELNTERY . —EEMZE
RFOMOEHEY — ERIZBNTHIBRA T BTV

(LD —=ATiE, ZO X5 RHIRIE, FFRBTHFEZT
THERBEAT) 2 LICHRTAHERREL TN D,)
I b DORAITHSI ﬁﬁéﬂfwék#@éﬂ\%%ﬂ
B FTRE R SRR DB Al - T b D L E X HND,

Please confirm.

For example, so-called “exempt reporting advisers” in the United
States are investment managers that are not officially registered
as “Advisers” under the Investment Advisers Act of 1940 of the
United States (the “Advisers Act”), however are relying on
certain specific exemptions thereunder, requirements of which
include filing of designated forms called Form ADVs pursuant to
the Advisers Act and regulations thereunder.

exemption, based on the understanding that (i) authorities can
recognize existence and activities of these institutions in an
adequate manner if they are authorized, registered, or
licensed under relevant financial legal framework; and (ii)
their investment activities can be deemed not intending to
steal sensitive technology-related information or
dispose/discontinue important business activities from the
national security perspective, which allows such institutions
to be regarded categorically not posing national security
concerns.

BFESRFRIZ DN TR, A E RS 23 T AT RE & 72
STEY ETH, ZHITOEMNAOZEEFITIESS &
AR T HIL, YRR E OFFECTEE) & U2
TEHZ L. @FDWENL., BOREHEITR D NG
OGP EIFT ORENE - FElkz ARy L LT
ZEnn FRMICEOLEELZRR ) BTN
ERDOBND LEDEZFIZESS DT,

We recognize that certain jurisdictions allow investment
management companies to conduct investment management
business by reporting or notifying to the authorieis, without
registration, authorization or licensing. However, we cannot
assumethe activities of such investment management
companies are under supervision of financial insituions
norrecognize existence and activities of financial insitutions
properly. Hence, we do not believe that such investment
management companies should be eligible for the blancket
exemption. In the case of ADV filers or “exempt reporting
advisiors” under the Investment Advisior Act of 1940, it
seems that they are not required to report to the authorities
upon the inception of the business, and regulations applicable
to such exempt reporting advisior seem to be relaxed in
comparison to the reigsted investment advisors. The
understanding above does not apply to ADV fileers or
“exempt reporting advisors”.

o, TEH R|EEITo7 ) 2 TIT O BRI
BT OHELTOWENRSH D Z LIFRML TVET
B3 A E ORI i@%@ﬁﬁ@ﬁ@@ﬁg@ﬁf
WERY | SEOSRY RN, TR AT ®ﬁ%t@o
TEY ., EEEOFE, FEZENCEcE 5
75“& 2o TNLMDHWIROENRRDL Z Lnb *ﬁ

L%ﬁ%®ﬁ%k#é_kiLéT&w&%z%ﬂ
i 9, F7-. Investment Advisers Act LD *“exempt
reporting advisor” (ADV Filer) (22 ClL, HERMMHD
BBECIEIT AR BTV Db Tldkn ) 2, #
HINZIZ DWW T HBHERZIT > TN D b DI THY
REEMSATHDLEHREND Z b, ERROBE

YU LN EEBEZONET,

In addition, “"Permission, Approval etc."(kyoninka-tou)”
under the Administrative Procedure Act of Japan shall mean
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These Form ADVs submitted by exempt reporting advisers are
posted by the Securities Exchange Commission of the United
States (the “SEC”) on its website, thereby these exempt
reporting advisers being recognized as advisers relying on these
specific exemptions by the SEC, the regulatory authority
equivalent to the Financial Services Agency of Japan; as such,
such exemptions are benefits for which one applies pursuant to
laws and regulations, and therefore consistent with the definition
of “Permission, Approval, etc.” as defined in Article 2(iii) of the
Administrative Procedure Act.

AR DR aER Lz,

B2, KREICEWT DERERGEERE B S 2EH “exempt
reporting advisers”] & PRI HEH T, EH~X—T v —
Th 50, IERUTITKE Investment Advisers Act (2555 <
BREMSHEE L LTOFRRAELZT TRy, Ll
235, Form ADVs & PRI 2 FRERRUTEE D S M EE
EETBITREEEA - TVD, [RERARIER) =%
ICE VRSN D ADV s 5 IIOK[E SEC IZ L Y SEC DY
= 7Y A PTAFRENDTZD, SECIZLVFRA%EEGS
L EGRSIEEI L TV D [EERGIRIRE S S
“exempt reporting advisers”] TH D Z ERHLMNTHY |
CHUTHAROGRTIC L DBIHIHEREFETHD, £O X
) RAFRAIEORIRIT, BEFOREICE S HDOTHY
HARDITBFRUET 2 455 1 HE 3 513 BET 2 TFFREA
F AL T LD EE XD,

Reason

PR

Among the most significant investors in Japanese public equity
securities are United States and other jurisdictions’ managers that
may be exempt from obtaining formal license registration to
engage in their investment management activities (based on their
client sophistication, number of clients, etc.) but are “regulated
in the market”.

HARDABIKAOHYEIG 2 G 2 BERIT. KEK
OMLOAMENC W CERRFTTR A HEEZ T 5 2 & 2Rk S
iz, L LiiBic ko THEIESN TV A RER TH D Z
EBREZOLND

That is, their conduct and scope of business is defined by (a) the
scope and conditions of the exemption under which they operate
and (b) the types of regulatory filings they are required to make
with relevant regulators of the jurisdictions in which they
operate.

A good example of this are managers that are not required to
obtain licenses under the Advisers Act but must file a “Form
ADV” with the SEC and must comply with detailed regulations,
including reporting, in connection with their investment
operations. These firms are, accordingly, viewed as being
“regulated in the market” even without having to seek a
registration or license from their regulator.

We believes that it was intended for the financial institutions
exemption in the FDI Order to apply to these firms as well in
order to ensure that they could avoid the burdensome task of
filing prior notifications under FEFTA.

Unfortunately, under the current drafting of the FDI Order this
treatment is not sufficiently clear and we seek clarification and
confirmation on this point. We believe this is consistent with the
intent of the Proposed Regulation which specifically permits
managers relying on Special Business Activities for Qualified
Institutional Investors and etc. under Article 63 of the Financial
Instruments and Exchange Act.

ZThuE, MiZ DRI E ) S ¥ “exempt reporting

“permission, approval, license, or some other Disposition by
an administrative agency granting some benefit to the
applicant” and the “exempt reportin advisor” is not
interpreted as the one who obtain equivalent to “Permission,
Approval etc.”.
BB ATBFRIES 2 RFE 1V HE 3 SHHRET D

FFaR A &iX, TTBUTOFF A, @], H%FTZ Of
DB Sk LT S ORI 24 55 D000 &2 BT 5
ETAH, THRMO =2, [FEEATE] ST
DEZIFIZHDITITZELE L nEBIohET,
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adv1sers”i DOEFFP & LT, QiFRAIE0RRe%1T2
B O & &M, (b) TBEGERBEESER ] MDHLH
TIEO THETD2HLODRHEINTWD, BlEzETD L,
Advisers Act DT, FFRAIHEZG5 Z EBRO LTV
W~ — Y% —Tdh o> T, SEC IZxF L Form ADV O
HRBE R OREEREICET 2 2 0MOBENHEE LN T
WAHLONRNWE, ZHHDOHL DO, BSR4
EZF TRV, TGRS TWD D LRl sh
5, Bl L0 HE S D HME SRR IS H S D bk
ERITTVDIEZT, oY TUIEDLEEX
B, ABEICBT 2FRIRHOAHZR I RN & 235E
YChdEEZD, LILENRL, BIEOHTOELET
EHICHETIERLS, ZORIZOWTHER LIZY, 20
& 9 723 213, Financial Instruments and Exchange Act.63 5%
IZHIE T % Special Business Activities for Qualified
Institutional Investors and etc. 17> CWAEH~ R —V v —
IZRbREZEATREE THBX LEANTHLEE XD,

183.

Regulated Funds of All Legal Forms Should be within the Scope
of the Financial Institution Exemption

WNR DIERECHIBI SN TWD 7 7 > KT HaEfERERN
i PTREZR S E RSB IC E W b h b N &,

In our December 2019 letter, we requested that regulated funds
be included within the scope of the exemption for foreign
financial institution (FFI). As stated in the MOF PPT, the MOF
has included within the FFI definition "trust companies" and
"registered corporate-type investment trusts" that are subject to
regulation/ supervision under financial regulatory laws in Japan
or other jurisdictions. The draft FFI definition individually lists
certain types of entities and financial institutions with references
to Japanese law. This proposal has the effect of including within
the scope of the definition only foreign entities that conduct an
analogous business and have the same legal structure. Therefore,
the proposed FFI definition would include only certain regulated
funds while excluding others based on their legal form. This
different treatment could occur even for regulated funds that are
domiciled in the same home jurisdiction and subject to the same
national law governing regulated funds.
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Because many jurisdictions permit regulated funds to be
organized in various legal forms, we believe their ability to rely
on the FFI definition should not turn on their legal structure but
rather on whether or not they are substantively regulated in their
home jurisdiction. For example, the US Investment Company
Act of 1940 (ICA) does not require a fund registered under the
ICA to be organized in any particular corporate form. Rather, the
decision of legal form is based upon the selection of the US state
in which the adviser determines to form the fund. Most US
registered funds are organized in the states of Maryland (as
corporations with a board of directors), Massachusetts (as a
business trust with a board of trustees), or Delaware (as a
statutory trust with a board of trustees).

Regardless of the legal form, regulated funds in the United States

The Order stipulates that registered investment companies
equivalent or similar to those authorized, registered or
licensed under the relevant Japanese law are eligible for the
blanket exemption. With regard to the types of the registered
investment companies, legal personality is not required.
Taking the legal requirements under the FEFTA and the
substance of the authorization/registration into account, the
followings will be eligible for the blanket exemption:

+ Registered investment companies established pursuant to
the Investment Company Act of 1940, United States
Common funds or unit trusts managed by investment
companies or Managed Companies and authorized in EU
member states pursuant to Undertakings for the
collective investment in transferable securities (UCITS)
- Directive 2009/65/EC)
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+ >K[E D the Investment Company Act of 1940 |25 T

AL ST Bk % 52 1T 72 investment company

- BRME A D Undertakings for the collective investment in
transferable securities (UCITS) - Directive 2009/65/EC) |

F-S% EU MR ETFE A 4 % 1} 72, investment company

1% Management Company (2 £ » CEH I 5

Common fund # L < X Unit Trust
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are subject to the same substantive provisions under the ICA.
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Similarly, funds domiciled in the European Union and regulated
under the UCITS Directive (EU Directive 2009/65/EC, as
amended) may take a number of different legal structures
depending on the organizational form selected by their promoters
(i.e., a common fund, trust or corporate investment company
structure) and the legal structures available in a particular
Member State of the European Union. Regardless of their legal
form, all UC ITS must adhere to the regulatory framework
applicable to UCITS in that jurisdiction.

[k, EUICFTET % 7 7 & KT UCITS Directive O F
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We therefore respectfully request that the MOF reconsider its
drafting approach with respect to regulated funds and explicitly
include regulated funds within the FFI definition. Instead of
including within the definition of FFI entities that have an
analogous legal form to Japanese funds, a more appropriate
analysis would be to include within the FFI definition all funds
that, like the specified Japanese funds, are substantively
regulated in their home jurisdiction to make them eligible for
public sale to retail investors (e.g., regulated funds). Generally,
regulated funds are comprehensively- regulated investment
vehicles subject to substantial regulation in the jurisdiction in
which they are domiciled, reflecting common principles that the
International Organization of Securities Commissions (IOSCO)
has developed. Because regulated funds invest according to the
fund's stated investment principles and objective and are
otherwise constrained in their actions, they are highly unlikely to
pose any risk to national security. Like asset managers, they
should be treated as FFIs for purposes of the FFI exemption.
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184.

Articulate All Applicable Conditions for Using the FFI or
General Investor Exemptions

HME BB B ST — AR IE AT S 4L 2 BUASRr  iJeE H
DRI EZ BT~ &

The MOF PPT specifies on page 4 the conditions with which
foreign investors - whether FFIs or general investors - must

The exemption conditions are stipulated in the Public Notice
regarding the conditions for exemption on prior-notification
for stock purchases, and no other conditions will be applied.
HRAS s Sepii i O S BRIEHE L, et WIE B 3 E oD
TRFEIR DA NEERE IS LW DML
EHDHER] THEINTEY  ZARETLERY 7,
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comply to rely on their respective exemption. Based on the MOF
PPT and our prior discussion with MOF, we understand that
these are the only applicable conditions.
Additional conditions, particularly if they are not clear, would
greatly lessen the usefulness of the exemptions. We respectfully
request that the MOF clearly state any and all applicable
conditions in the final rules (including in any English translation).
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* Business sectors

=i

There are 155 designated business sectors under the FEFTA. We
welcome the new breakdown of these sectors into ‘core’
designated sectors and ‘non-core’ designated sectors (page 9).
We however continue to have concerns about the large number
of business sectors where the FEFTA is applicable. For example,
we struggle to understand why leather manufacturers are among
the designated business sectors. Although it is not classified as a
‘core’ business sector, investors will still be required to file a
prior notification if they wish to nominate themselves or closely
related persons to the board or propose at the AGM the transfer
or disposal of business activities.
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The list of listed companies’ classification is put together based
on surveys to listed companies and their Articles of
Association and Annual Securities Report.
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While the timing of updating the list of companies’
classification remains to be decided, the Japanese government
will work as necessary.
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Similarly, while we understand that agriculture, forestry and
fisheries could be linked to national food security and resource
sufficiency, we believe that only companies which are
categorised as systematically important should be included in the
list.
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In addition, many companies operate multiple businesses, falling
into different sectors. There is a chance that a company’s
classification changes from ‘non-core’ to ‘core’, or from not
‘designated’ to ‘designated’ over time, due to changes to their
business models or revenue streams. This leaves great
uncertainties for investors. We would seek further clarification
on how companies are classified and how often the list of
companies to which the new FEFTA rules are applicable is
reviewed.

EHIT, ZLORHITRRDEMICED > THEDOH
ErHATWD, ZOLD M, EVRRET LRUEER
DEACIZHE, FFEDREDSFIL, 7 a7 EMND =
TEMIC, FFEEEM OIREERIC LR T LI
LD D, TDZ LT, HERITE > TRIEEMEL 2
D, $EAY X MZHOWT, Yo L) iIcstnpE s,
fo. EOX D BBETRELBMTOAD DM T, X
DG LTUELYY,

207.

Public Notices on the designated business sectors

FEREE R

Scope of affected companies and sectors

KGe & T B AR

We believe there is a need for greater clarity about the
companies or sectors that be affected by these amendments. We
understand that the industrial sectors subject to prior approval
are those which judged to bear material risks to the national
security of Japan. It is our expectation that any identified sectors
or companies should be strictly, and clearly, linked to questions
of national security—and should not be decided for other
purposes.
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The scope of the designated business sectors subject to foreign
direct investment screening is limited to such sectors that are
necessary from the perspective of protection of national
security, maintenance of public order, safeguard of public
safety and smooth functioning of Japanese economy in
accordance with the FEFTA.
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219.

Prohibited activities under the “Blanket Exemption” and
“General Exemption”
* Scope of prohibited activities and timing of a PN-CA
notification
TR GER K O RGBRIZ & 0 BRI SN DT
BRI SNDITR LT RRFRENO S A I

Where an investor operates under Blanket Exemption to acquire
a greater than 1% interest in a Japanese public corporation, that
investor need not make a filing provided that the investor does
not engage in any of the specifically listed activities under the
proposed FDI Standards Order and Specified Acquisition
Standards Order, i.e., in the case of the Blanket Exemption, (a)
acceptance of a Board member; (b) submission of a proposal to
dispose a business or a subsidiary within the designated sectors;
and (c) access to, or certain activities related to, Confidential
Technology Information, and in the case of the General
Exemption, prohibited activities (a)(b)(c), or, prohibited
activities (a)(b)(c) and (d) attendance of an investment
committee meeting, and (¢) submission of a written proposal
along with a request for a response with a deadline, depending
on whether the investee company includes a business within
Core Sectors or not (collectively, “Prohibited Activities™).

EFEREREFIH L TV D RE R B ADoK
Z 1%L ERAR L, RBREEERCEBTO T0 21T %
TR & ZHFRICEE 2T > T RnEE 2 8ET
Do

1. Please confirm that any activities and actions other than the
applicable Prohibited Activities specifically listed under the
Article 2 of each of the proposed FDI Standards Order and
Specified Acquisition Standards Order will not be in any way
impacted. For example, activities that do not amount to
submission of a formal proposal, e.g., discussions with the
investee company about underperforming businesses within the
designated sectors should not be restricted in any manner.

1. BHEEROK V@ THEIE SN TN DITALUNDITS
X, BIR LW Z L AR LoV, BlZIE, FREERICE
THHRET, EEMMETLTWAERICH L TRE LA
& DFTIT 5 FHIEHIR S 72000,

2. Many investors are uncertain at what point the requirement for
making a PN-CA filing is triggered. Please confirm that a PN-
CA filing is not required until, e.g., in the case of (a),
immediately before the investor (or its related person) officially
accept the office; in the case of (b), the investor officially
submits formal written demand to the public company to include
an agenda item at an Annual General Meeting of Shareholders
(“AGM”) covering the actions in (b); and, in the case of (c), the
investor officially submits a proposal (in other words, prior
consultation is permitted). Confirmation of the stage at which a
notification filing is required would be greatly appreciated by
foreign investors and is essential to reduce the burden on
Stewardship Code responsibilities created by the new
regulations.

2. < ODEEFRIT L o T, ATRREFRTE HOR G
RETDLONARATHL, UTOHRICELE TR, TG
REAE L AT O MERRNWD & 2R L2V,

(a) EMEDOHERICET 2 mHogE, KEFZXIZO
BERERARE N EUCHAT T 2 LAl

(b) FEOBRE - FEILOBRICHET 2 MILOLE, FHED
PR - BEILICRONEZ B AREREZRERSOHREICE
2% &9 FHE TRESAEEITIERITR T 2

(c) FFABADEIRERICT 7 BA LN Z LIZET 55
B, (FATOMFRIFE SN LD ERRELRH L

Bt

The conditions with which foreign investors are required to
comply in taking advantage of exemption are limited to those
in Article 2 of the “FDI Standard Order” and “Specified
Acquisition Standards Order”.

SMEBE F DGR & R 9 2 72 9 (2 L7g T AU
IR BRI, BEERORVOOR 2 FITHES &
NTHWET,

Foreign investors are required to submit PN-CA in such timing
that authorities’ clearance is obtained before the shareholders’
meeting at which they plan to cast affirmative votes.

AEREFIT, BROBRMEITHELZT) L2 TEL
TV OHRERR ORI E HEFEENED X 91T ARF
AR AT O LERH Y E£7,

Factors to be considered in screening for prior-notification are
being prepeared and currently under public consultation.
Please visit the following URL for details:
https://search.egov.go.jp/serviet/Public? CLASSNAME=
PCMMSTDETAIL &id=395122008&Mode=0
FHEHEEDOEEBERIIKET TH Y, BUENT Y
v 7 ARy MIFERTOET, FEMlicO>VW TR, BT
D URL z ZHML 2S00,
https://search.egov.go.jp/serviet/Public?CLASSNAME=
PCMMSTDETAIL &id=395122008&Mode=0
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3. Please provide examples of “compelling reasons” listed as
review standards of a PN-CA filing.

3. BUGRFRTE HOFEALEEL L THET o002
IRONFEBOFIZR L TN E 2,

Reason

PR

It is not uncommon for an investor in Japanese public
corporation to make a greater than 1% investment in a Japanese
corporation on the expectation that the companies’ business will
be managed on the basis of good corporate governance and in
the interests of shareholders and other stakeholders. As owners
of the company, the investors have a responsibility to their own
shareholders (or retail or institutional investors where a manager
is concerned) under Japan’s Stewardship Code to actively
engage with company management where they believe these
interests are not being served well by existing management.
Thus, an investor may initially invest passively only to discover
later than management is performing poorly or making unwise or
reckless decisions for the company. In these cases, the investor
may need to take action to replace Board members or seek to
have the Company dispose of an inefficient business to improve
the performance of the public company as a whole.

HARDANRSIHOEEFRICE 5T, BRI —HRL— |
TNF U ADE EARENRE SND EOMFZ L L2 1%
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(& TRFIT, EE S, REBA ST 2208 5 )W )8
BRENTWDHERIL ZLILRD, 20X GE. BE
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Under the Proposed Regulations, before initiating such a
proposal officially to shareholders, the investor may be required
to file a prior notification but in many cases such a notification
would be meaningless because the relevant issues between the
investor and the corporation have not been developed and so it is
difficult to report “what is to be proposed”.

Most investors assume that mere preliminary discussions with
management of Japanese corporations suggesting the possibility
of proposing actions that might become Prohibited Activities
(and the filing of a notification) do not require a filing. Thus, an
investor may suggest to, and discuss with, management that the
investor is considering taking such actions if necessary, to seek a
change in management direction at the Corporation without the
need to make a notification filing before such discussions.
Further, clarification as to the government’s review standards for
a PN-CA filing is needed to provide greater predictability and
allow advance planning by investors while engaging in their
Stewardship Code related responsibilities.
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230.

Conditions for prior notice exemption

HAG R oAl H 2% 2 fu bRk vE

We are not aware of such requirements by other major developed
countries in their internal direct investment regulations. We are
deeply concerned that these requirements would potentially
decrease appetite of overseas investors to invest in Japan.
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The first condition would prevent overseas investors from
appointing related candidates to serve on Japanese boards and
thereby oversee the executive officers of investee companies.
This would have the effect of limiting a fundamental right of
shareholders guaranteed by the Companies Act in Japan. Without
appropriate oversight by shareholders, this limitation can easily
lead to reduced discipline of corporate management of Japanese
companies and would deprive investors of opportunities for
stewardship—particularly at times when investor input is
needed.
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Conditions for prior notice exemption
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The second condition prevents investors from proposing the sale,
transfer or disposition of business units at shareholders’
meetings. This also compromises fundamental rights of
shareholders guaranteed by the Companies Act in Japan. It is a
common and legitimate practice for investors to discuss or
suggest the potential propose transfer or disposal of inefficient
business of investee companies in their stewardship activities
and at shareholders’ meetings in order to promote sustainable
medium-to long-term corporate value. This should not be
constrained.
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In full respect of corporate governance, the FEFTA has been
amended to prevent leakage of information relating to critical
technologies and the disposition of important business
activities from the national security perspective.

To further promote foreign direct investment, the FEFTA
introduces the exemption scheme for prior-notification for
stock purchases. The conditions with which foreign investors
need to complying in benefitting from exemption are limited
to those truly necessary from the aforementioned objectives.
Foreign investors can exercise following actions if prior-
notification for these certain actions is filed and cleared:

1) the foreign investor itself or its closely related person to
becomes board member or auditor of the investee company;
and

2) the foreign investor makes a proposal at the shareholders’
meeting to transfer or dispose of the investee company’s
business activities in the designated business sector
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The Japanese government will implement the FEFTA while
improving corporate governance.
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Additional conditions for prior exemption on Core Designated
Sectors
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We object to the new proposed exemption conditions “d” and “e”
as presented in page 4 of the consultation document. Board
committees serve an important function in Japan and other
markets to monitor potential conflicts of i nterests in corporate
governance, remuneration and nomination. This additional
condition “d” would prevent overseas investors from appointing
related candidates to serve on committees and thereby oversee
the executive officers of investee companies. Without
appropriate oversight by shareholders, this limitation can easily
lead to reduced discipline of corporate management of Japanese
companies and would deprive investors of opportunities for
stewardship—particularly at times when investor input is
needed.

AT FERA~OFRE IR L BAFRRTE LSRR 7-d 0 b
RIS TH D, Wit A > "—DFARIT, 2—
WU — P NF 2 AHM ., % BB T 2 FIGAR N &
E=A I HEEREREEAH TV D, EREEED—S

“Core sectors” warrant careful attention from the perspective
of national security or similar concerns. To allow for
exemption for prior notification of stock purchases under
10% in core sectors, the conditions are set out in a clear
manner to ensure national security or similar concern issues
are properly addressed. Any restrictions other than these
conditions (and the regular exepmption conditions) are not
imposed to shareholders’ rights, and the conditions are
consistent with the government’s commitment to
strengthening corporate governance.
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266. Article 2, item (iv) of the Public Notices regarding the conditions | “Core sectors” warrant careful attention from the perspective
for exemption on prior notification for stock purchases F&#EsL of national security or similar concerns. To allow for
Y e -l =a exemption for prior notification of stock purchases under

10% in core sectors, the conditions are set out in a clear
Additional conditions for prior exemption on Core Designated manner to ensure national security or similar concern issues
Sectors are properly addressed. Any restrictions other than these
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HILUE imposed to shareholders’ rights or engagement with
management, and the conditions are consistent with the

The second additional condition “e” prevents investors from government’s commitment to strengthening corporate
shareholder engagement in a written form which is one of the governance.
most typical methods of engagement taken by overseas OLRRFEOB RN, 27 EMITFFICEE RS
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[ Gravitas: European nations fear hostile takeovers of
businesses by China | Wuhan Coronavirus| (4/8)
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2717.

+ Transitional measures
R FEE

The consultation document does not, as noted, address
transitional arrangements. We have highlighted above a
difficulty with rolling out the accreditation scheme for funds in
order that they may access the regular exemption from June
2020. In addition:
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+ Foreign investors (including those that are “foreign” both
before and after the new rules are implemented) require clarity
about grandfathering arrangements (if any). That is to say, if,
when the new rules are implemented in June, a foreign investor
holds more than 1% of the issued shares of company in Japan
but cannot avail of a notification exemption, how should that
investor proceed?
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* Given that many foreign investors in Europe and North
America are operating remotely under measures in their
countries designed to address the coronavirus epidemic, there
might be operational challenges in both configuring and testing
compliance monitoring and reporting systems needed to
implement the new rules. As noted above, we see a particular
systems challenge associated with position calculations for an
investment manager which holds shares in a company, over only
some of which it has voting power. We would ask the Ministry to
consider whether Q2 2020 is still an appropriate time to
implement the new FEFTA reporting regime.
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* Following on from the above point, investors would also
welcome clarity about the Ministry’s own business continuity
arrangements in the event of a wider coronavirus epidemic in
Japan leading to the sort of mandatory home-working that has
been seen in other countries. The processes set out in the new

Any investors who continue to be, or will newly become,
foreign investors under the new definition of “foreign
investor” by the amendment of the FEFTA, regardless of
their eligibility for exemption, are not required to file prior
notification on the stocks they own at the time of the
commencement of full implementation of new rules, even if
these stocks are equal to or exceed the 1% threshold.
Prior notification will be required when investors make stock
purchases/additional stock purchases resulting in their
outstanding shareholding equal to or exceeding the 1%
threshold after the commencement of full implementation.
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We have not heard from actual investors much about the
challenges associated with operating remotely due to the
COVID-19. Therefore, we consider that Q2 2020 is an
appropriate time to implement the new FEFTA reporting
regime.

UE— b =22 X2 FEHHRREICOWT, &E
Fin b BRI RERFE LN TV D X9 Riticids
<\ HHIEE D fa i - el R o SERIBA 41T 2020 £F Q2
THEMEMY THDLEBZTBY £,

The Ministry of Finance is continuing its operations under
the government-wide policies on the COVID-19, and remains
well-prepared for ensuring smooth implementation of the
amended FEFTA.
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FEFTA rules involve review and approval by the Ministry at
various stages (for example, granting of accreditation and
screening of certain actions). Investors would welcome
confirmation that the Ministry has arrangements in place to
allow these processes to function smoothly in the event of a
lengthy lockdown or similar arrangement in Tokyo.
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282, Transition Measures The amended Act, Rules and Regulations will not be applied

« Confirmation on how the transition measures work
R
- RORIEE S LD X O IER ST D D,

Please confirm that:
» The Amendments will apply to any new acquisition (purchase)
of shares or voting rights which (a) takes effect on the next day
after the expiry of the 30-day transition period or thereafter and
(b) results in 1% or more of shares/voting rights of the investee
company becoming held by the foreign investor. In other words,
the Amendments will not have any impacts on any sale
(disposition) of shares or voting rights which (c) takes effect
following the expiry of the 30-day transition period, but (d) still
results in the foreign investor holding 1% or more of
shares/voting rights of the investee company, no advance
notification or post reporting is required when an investor
disposes of a “grandfathered” position in a public company
through normal market trading.
T O RZHER LTV,

(UIEMEIL, FORAE LI O 30 BRAK T L72B R
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» More generally, any shares of voting rights that are already
held by a foreign investor at the expiry of the 30-day transition
period will be “grandfathered” and will not be subject to the
notification or reporting requirement under the Amendments so
long as the foreign investor does not engage in a new
(additional) acquisition (purchase) of shares or voting rights or
other type of reviewable transactions or activities under the
Amendments.

- AT, SOEEE A B IC W TAMNERE BRI MR
AL TODRRARHIRMEIT B L. SEHRE R 7= 22K
AR ZITHORVIRY | IFIEEOREIC L) FENLE
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WwWZé&,

Reason B H

To clarify how the Amendments will actually come into effect.
Disposition (sales) of existing positions in Japanese public
companies that are “grandfathered” under the transitional
measures should not trigger the need for any prior or post-facto
filing as such action has no impact on any Japanese “national
security interest” and, if anything, reduces any such concern. To
require filings in the context of dispositions (sales) of
grandfathered positions imposes an unnecessary burden on
investors.

ED XD ICHEENEHAB SN D DR LTV, H
DEEFITER LWz, BB B2 T D RA 1%
W E L KD T A E OB T, R LTV SR
DRANZ L0 FaiE H R CFRREEITO L BALEITR
HRE TR, B RBUEOBMIC L BEICRA LT
LAV THERPHREDLE L 2D HIE, RERA
LD,

retroactively. Foreign investors are not required to submit
prior-notification or post-investment report on the shares they
own at the timing when the implementation begins.

QOEER OB S « SR AINCEAE S EE A,
SMEFE R IT, #ABLA BICRA L TW DRI >N T
FRIE L UTERREEOR IR SN EE A,
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283.

Existing Holdings Should Not be Subject to the New Rules
FTTIRA LT 2 UE OIS B T D480

It is our understanding that the new rules and regulations will not
apply to foreign investor holdings as of the date of the
implementation of the new requirements unless and until there is
an acquisition of additional shares after the transition period.
Applying the requirements to existing holdings would bring
significant disruption and uncertainty to the Japanese market and
existing foreign investors. We request that the MOF make the
application of the new rules explicit in the final rules to avoid any
confusion.

B D FI B AR B IC W CBEICIRE LTV 24 ERE
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As for the transitional arrangement of the new rules, please
refer to supplementary provisions to the amended Act.

Any investors who continue to be, or will newly become,
foreign investors under the new definition of “foreign
investor” by the amendment of the FEFTA, regardless of
their eligibility for exemption, are not required to file prior
notification on the stocks they own at the time of the
commencement of full implementation of new rules, even if
these stocks are equal to or exceed the 1% threshold.

Prior notification will be required when investors make
additional purchases of stocks that result in their outstanding
shareholding equal to or exceeding the 1% threshold after the
commencement of full implementation.
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Prior Notification for Certain Actions (PN-CA)
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Voting and making shareholder proposals are core stewardship
responsibilities for investors, now oming under the category of
“Certain Actions” that equire Japanese authorities to process PN-
CA applications within five business days. However, it has been
reported that the MoF does not allow for on-line applications and
does not accept applications in English. In practice, would have
the effect of discouraging voting and shareholder proposals by
non-Japanese investors. It is important that the fundamental
ownership rights of overseas investors are not marginalised.
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With regard to on-line process, post-investment report can be
submitted electronically. Under the amended Act, investors,
who take advantage of exemption from prior-notication
requirement, will be subject to post-investment reporting
requirement and its report can be submitted online. As many
foreign investors will be exempted from the prior-notification
requirement and only post-investment report will be required
in that case, the Japanese government would like to promote
the use of on-line system in investors’ filing post-investment
report.

As for prior-notification, on-line system was introduced in
tha past. However, the system was discontinued in 2013 since
the usage of the system was extremely low and the increase
of users was not expected. Going forward, given the
importance of on-line based administration and requests from
foreign investors, in cooperation with Bank of Japan, the
Japanese government gives consideration to further
promotion of online procedures under the FEFTA.
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321.

The MOF Should Provide a Definitive and Exhaustive List of
Designated and Core Businesses

FEEEMBR N7 EMD Y A FEfRg &

Designated business sectors and core business sectors are
stipulated in the Public Notices.
Under the FEFTA, in principle, investors are required to
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Based on the available information it is unclear whether the MO
F will publish a list that will specify which part of the listed
company's business constitutes a designated and/or core business.
It is also not clear whether the list will be a definitive and
exhaustive list on which foreign investors can rely, or whether a
foreign investor will have an obligation to investigate and
determine whether any part of an investee company's business
constitutes a designated and/or core business. We understood from
our earlier discussion with the MOF that this list would be
definitive and exhaustive, and we strongly urge the MOF to follow
this approach. It is extremely important for the industry to be able
to rely on exhaustive lists of issuers of each category in order to
ensure full compliance.
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determine whether they need to submit prior-notification or
not. The list of companies’ classification of listed companies
is prepared for the benefit of investors in making such
decisions.
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339.

- Screening process
T T a ¥ A

We understand that, following the submission of PN-SP, the
authorities are expected to notify investors of clearance of
screening within five business days, if the notification is not of
concern from national security perspectives. The same applies to
filing of prior notification for certain actions (PN-CA) which is
required for foreign investors who intend to vote at the
shareholder meeting for: a) nomination of the investor itself or
its closely related person as a board member of the investee
company; or b) a proposal, filed by the investors themselves, to
transfer or dispose the investee company’s business activities in
the designated business sectors (page 14).
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However, it is possible that the clearance process takes much
longer than five days, or indeed that the authorities decide not to
clear the notification, should the notification be deemed to be of
concern by the authorities. We note that the MoF announced this
week an additional consultation on the factors to be considered
in the screening process. We welcome the efforts to enhance
transparency around the screening process, however, we believe
the consultation is only available in Japanese and we strongly
ask that it is made available in English. It is particularly
important as the Act affects foreign investors, many of them do
not understand Japanese.

If the PN-SP and PN-CA are not of concern from national
security or similar concerns, the authorities will notify the
investor of clearance of the screening within five business
days.
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Ensligh translation of “the Factors to be considered in
screening for prior-notification” will be published at the
website of MOF.
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340.

New Rules Should be as Clear and Explicit as Possible for
Foreign Investors

To assist foreign investors, particularly as they may not be as
familiar with the details of the Japanese legal system as domestic
investors, we urge MOF to make the new rules as clear and
explicit as possible.
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The Japanese government continues to actively disseminate
the information about the new rules and for its
implementation to foreign investors.
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