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Abstract

The greatest issue of contention regarding the inclusion of labour and environmental
provisions in FTAs is whether or not to set legal obligations and authorize the adoption of
economic measures against the violation of the obligations through a dispute settlement pro-
cess. While the United States authorizes the adoption of economic measures (sanctions ap-
proach), the EU does not grant authorization but requires the disputing Parties to formulate
action plans (cooperative approach). Sufficient empirical analysis has not yet been conduct-
ed to evaluate which of these two approaches is superior. It is said that the implementation
of labour and environmental obligations needs to be continuously monitored and that if
compliance with international rules is to be secured, it is necessary to secure the legitimacy
of the rules through the involvement of civil society. In other words, the threat of sanctions
alone would not ensure the effectiveness of labour and environmental provisions. In fact, it
may be pointed out that the process for securing compliance with labour and environmental
provisions should be accompanied by the dispute settlement process and the process for se-
curing implementation. The adoption of labour and environmental provisions under multi-
lateral frameworks depends on individual countries’ political will. However, it is important
to complement the negative aspect of trade liberalization with FTAs and strengthen multilat-
eral frameworks by recognizing the diversity of measures to secure compliance and adopt-
ing provisions suited to the needs of Contracting Parties.
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I. Introduction

This paper considers the possibility of bilateral or plurilateral frameworks and multilat-
eral ones operating upon each other, by revealing the characteristics of labour and environ-
mental provisions included in free trade agreements (FTAs) ", particularly focusing on the
process for securing compliance with these provisions. This paper defines labour and envi-

! This paper refers to any agreement concluded under Article XXIV of the GATT and Article V of the GATS, which are aimed
at the liberalisation of trade among its contracting parties as an ‘FTA’, regardless of whether it is a bilateral trade agreement or
a regional trade agreement (RTA), and regardless of whether it is called as an economic partnership agreement (EPA) or any
other.
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ronmental provisions as provisions that mention labour or environmental standards, that
stipulate mechanisms for encouraging compliance with labour or environmental standards,
or that stipulate frameworks for consultation or cooperation in building skills, etc. The
agreements are different, whether the labour and environmental provisions are included in
FTAs themselves, whether legal obligations are adopted in substantive stipulations, and how
they are implemented. The author believes that it is important to first recognise this diversity
of labour and environmental provisions and then compare various patterns and definitions of
these provisions.

Labour and the environment are discussed together here because the motivations and
backgrounds behind the inclusion of provisions addressing them are similar. Although they
differ across agreements, a certain degree of commonality can now be found in the way such
provisions are included and their structures, as well as their implementation process. Since
2011, the European Union (EU) has included Chapters on Trade and Sustainable Develop-
ment (TSD chapters) in FTAs,? which provide that economic and social development and
environmental protection are mutually reliant elements for sustainable development. Aca-
demic theories that have conventionally discussed this field agree upon discussing both top-
ics as the social values.’

The General Agreement on Tariffs and Trade (GATT) on the one hand adopted a passive
method of stipulating labour- and environment-related measures that states may take in the
general exceptions under Article XX (b), (e), and (g) and did not actively confirm the la-
bour- and environment-related measures that states should adopt. Labour has not been a top-
ic in multilateral negotiations. While discussions within multilateral frameworks are ongo-
ing in the field of the environment, there are no clear outcomes yet. On the other hand, as
the recognition of ‘mutual supportiveness’ between trade liberalisation and securing labour
standards and environmental protection spreads throughout international society, recent
FTAs—including those concluded by developing countries—increasingly mention labour
and the environment, allowing the discovery of some degree of directionality.” This phe-
nomenon demonstrates that FTAs that have been concluded thus far have contributed to-
wards the development of some laws.® Accordingly, focusing on the function of FTAs in
creating rules in the fields of labour and the environment and analysing the legal regulations
and systems generated in these fields could bring some implications at multilateral negotia-
tions of these fields in the future.

* The FTAs concluded by the EU that include a TSD chapter are those with South Korea (entry into force from 2011), Central
America (Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua, and Panama) (2013), Colombia and Peru (2013), Georgia
(2014), Moldova (2014), Ukraine (2014), and Japan (2019).

* Charnovitz (1994), p. 17; Suami (2012), pp. 254-274; Bartels (2015), p. 364; Van den Bossce and Prévost (2016), p. 83.

* For example, the Japan—Brunei FTA provides that the Parties ‘recognise that economic development, social development,
and environmental protection are interdependent and mutually reinforcing components of sustainable development and that the
economic partnership can play an important role in promoting sustainable development’.

* For a reference showing that the ‘multilateralisation of regionalism’ can resolve the overcrowding and fragmentation of
FTAs, see Sekine (2013), pp. 99-199. For an explanation of the mechanism giving rise to the pressure of ‘de-facto links’ and
‘global partnerships’ in mega-FTAs among different parties, see Suami (2016), pp. 39-55.

¢ For an indication that mega-FTAs are forming a legal system more advanced than the WTO, see Mamiya (2012), pp. 224-
228.
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While analysing these fields with a focus on the rule-making function of FTAs, care
must be taken with regard to how the dispute settlement process’ and the process for secur-
ing implementation® for labour and environmental provisions are developed. One approach
allows the use of the dispute settlement process to secure compliance with labour and envi-
ronmental provisions and asserts that it can be achieved by allowing the adoption of eco-
nomic measures against noncomplying parties (‘sanctions approach’), while another ap-
proach demonstrates the idea that achieving true compliance with labour and environmental
provisions requires the adoption of cooperative measures such as financial support and tech-
nical assistance rather than the use of sanctions (‘cooperative approach’). The debate on
how to develop the process for securing compliance affects the design for the system of la-
bour and environmental provisions as a whole. The view that holds that the process for se-
curing implementation should be adopted may believe that including legal obligations as-
suming the application of the dispute settlement process is not necessary and that the best
effort obligations can be included in the FTA by concluding a side agreement or Memoran-
dum of Understanding (MOU). While imagining the future multilateralisation of labour and
environmental provisions, it seems necessary to propose systems that are acceptable to de-
veloping countries, which are likely to argue in favour of cooperative means, and how the
process for securing compliance is developed is thought of as a major point of dispute in ne-
gotiations involving developing countries.

Now that labour and the environment are mentioned in FTAs involving developing
countries and a certain common directionality can be pointed out in these provisions, tasks
lying ahead before multilateralisation must be clarified by discovering the characteristics of
the process for securing compliance with the labour and environmental provisions against
which opposition is still remained considerably. This paper defines compliance as ‘the con-
formity of a state’s actions with international legal regulations’,’ and posits the dispute set-
tlement process (sanctions approach) and the process for securing implementation (coopera-
tive approach) as a means for securing the compliance. Below, the author reveals the basis
and background for the inclusion of labour and environmental provisions in FTAs and con-
firms the existence of demands for ensuring the effectiveness of labour and environmental
provisions. Based on this, the author considers what has conventionally been thought of as
necessary elements to ensure compliance in international law and reveals how these ele-
ments have been incorporated into the process for securing compliance with labour and en-
vironmental provisions by examining actual provisions. Through this, the author hopes to

" Traditional dispute settlement methods in international law include negotiation, good offices, mediation, inquiry, conciliation,
arbitration, and judicial trial. Besides these, noncompliance procedures in environmental conventions and individual com-
plaints mechanisms in human rights conventions are also given the status of dispute settlement methods in some cases. In this
paper, a dispute settlement process is defined as ‘a system for seeking to resolve an international dispute, in which an indepen-
dent and fair third party renders a binding decision, generally by the application of provisions of international law’, and is lim-
ited to systems with a court-like (judicial) nature (Fukunaga (2013), p. 1).

¥ The basic characteristics of securing implementation is that it ‘separates system maintenance into cases of compliance and
noncompliance with the rules, having mechanisms for increasing the level of compliance for one, while diversifying responses
to noncompliance for the other’ (Komori (2015), p. 141). See also Mori (2014), pp. 274-278.

® Naiki (2010), p. 82.
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clarify the characteristics of the labour and environmental provisions that are included in
FTAs and to identify ways to include them in multilateral frameworks.

Il. Relationship Between Trade, and Labour and the Environment

I1-1. Background and Factors Behind the Inclusion of Labour and Environmental
Provisions in FTAs

The preamble to the Agreement Establishing the World Trade Organization (WTO) lists
raising standards of living and the optimal use of resources in accordance with the objective
of sustainable development as a purpose of the WTO. However, although the GATT allowed
contracting parties to take measures for labour-related and environmental purposes in the
general exceptions under Article XX, it did not actively impose obligations on contracting
parties to adopt measures to achieve labour and environmental protection.*

Attempts to include provisions on labour in trade agreements are known as the ‘social
clause’ theory.™ A social clause is ‘a clause found in an international agreement that makes a
determination on social dumping by a certain country or of certain products, measured
against social and human rights standards, and imposes certain economic sanctions, with the
objective of realising fair international competition’.”> The US and France argued in favour
of including a social clause both in the GATT and during multilateral negotiations towards
framing the WTO Agreement."” However, developing countries opposed the inclusion on the
grounds that including a social clause is a form of hidden protectionism to support domestic
industries in developed countries, that a social clause can increase labour costs in develop-
ing countries and risk stealing the competitive advantage of developing countries’ products
in international trade, and that the best strategy to improve labour standards in developing
countries is export-led growth and economic development, rather than a social clause.*

Trade and the environment attracted attention in the GATT/WTO in the late 1990s."
Pollution became a serious issue in various developed countries in the 1960s. Multilateral
environmental treaties began to be concluded in the 1970s. ‘Sustainable development’ was
advocated in 1980, followed by the holding of the Rio de Janeiro Conference in 1992, at
which ‘sustainable development’ was a central topic.'® As global environmental problems
continued to attract the attention of the international society, the recognition of the need to

1% Article XX of the GATT stipulates general exceptions to the principles of Most-Favoured-Nation Treatment (§l), National
Treatment (8111), General Elimination of Quantitative Restrictions (§8XI), etc., and permits measures ‘necessary to protect hu-
man, animal or plant life or health’ in sub-paragraph (b), measures ‘relating to the products of prison labour’ in sub-paragraph
(e), and measures ‘relating to the conservation of exhaustible natural resources’ in sub-paragraph (g).

" In relation to social clause in GATT era, Mannou (1995), pp. 2-3; See also Nakagawa (2001), pp. 193-212; Ago (2010), pp.
26-31; Yoo (2003), pp. 199-227.

2 Ago (2010), p. 26.

" Nakagawa (1997), p. 5.

' Nakagawa, Shimizu, Taira, and Mamiya (2012), p. 319.

' Porter and Brown (1998), pp. 153-168.

'® Nishii (2005), pp. 8-21.
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adjust trade liberalisation promoted by the GATT and environmental protection grew. The
Marrakesh ministerial meeting of April 1994 decided on the establishment of the WTO and
adopted the Decision on Trade and Environment, which created the Committee on Trade
and Environment (CTE) to comprehensively consider these problems."” The US was partic-
ularly aggressive in its promotion of the CTE’s role. In contrast, Japan and Australia, despite
being developed countries, took the position that the WTO was not an appropriate forum for
handling problems concerning the environment."®

The North American Free Trade Agreement (NAFTA, 1994) was the first trade agree-
ment to include provisions addressing both labour and the environment. In an analysis of the
negotiation process, Nakagawa pointed out the following three possibilities underlying the
inclusion of labour and environmental provisions in trade agreements.” The first is the pos-
sibility of differences in labour and environmental legal systems and standards being reflect-
ed in the production costs for goods and the impact on the prices of goods and international
competitiveness (the so-called argument on ‘social dumping,” ‘eco-dumping,” or a ‘level
playing field’). The second is the possibility that if differences in regulations and standards
under each country’s domestic laws are reflected in the production costs for goods, compa-
nies that manufacture such goods will transfer production locations to countries where regu-
lations and standards are more relaxed, in search of more favourable production conditions,
leading to the hollowing-out of the industry in countries with stricter regulations and stan-
dards and deteriorating labour standards and worsening environmental pollution at the desti-
nation. The third is the possibility of strict labour and environmental regulations and stan-
dards being used to protect the domestic industry.

Despite these arguments, the WTO refused to include these provisions. In relation to the
inclusion of labour provisions, the Singapore Ministerial Declaration of 1996 confirmed
compliance with the internationally approved ‘core labour standards’,” which the Interna-
tional Labour Organization (ILO) later presented in 1998 in its Declaration on Fundamental
Principles and Rights at Work (the ‘ILO Declaration’), and confirmed that the ILO is tasked
with the function of defining core labour standards and supervision of compliance with
them.” The 2001 Doha Ministerial Declaration reconfirmed the contents of the Singapore
Ministerial Declaration relating to core labour standards described above.? In relation to the
environment, the CTE has been debating 10 points since January 1995, and it was declared
in the Doha ministerial declaration of 2001 that three of these points™ would be considered
in the special sessions of the CTE, but there has been no clear response so far on a multilat-

Y WTO (1994).

'® OECD (2007), p.43.

¥ Nakagawa (1997), p. 2.

% In 1998, the ILO indicated the 4 categories and the 8 conventions. These are (i) the Conventions 87 and 98 in relation to
freedom of association and the effective recognition of the right to collective bargaining; (ii) the Conventions 29 and 105 in re-
lation to the elimination of forced or compulsory labour; (iii) the Conventions 138 and 182 in relation to the abolition of child
labour; and (iv) the Conventions 100 and 111 in relation to the elimination of discrimination in respect of employment and oc-
cupation.

2 WTO (1996), para. 4.

%2 WTO (2001), para. 8.
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eral framework to this effect.”

While debates on labour and environmental provisions in multilateral negotiations have
not made any progress, the US, the EU, Canada and other countries are including such pro-
visions in their own FTAs and are developing their contents. One factor leading to such an
execution is the circumstance that negotiation between limited party states, like the parties
to an FTA, allows for the more rapid formation of commercial regulations than multilateral
debates. A recent investigation by the ILO showed that only one FTA included labour provi-
sions in 1994, whereas 77 did so in 2016.” An Organisation for Economic Cooperation and
Development (OECD) report in 2014 noted that the proportion of FTAs including substan-
tial environmental provisions increased from 20% of those entering into force in 2007 and
being subjected to OECD’s investigation to 70% of those entering into force in 2012 and
being subjected to OECD’s investigation.

In the background behind the inclusion of labour and environmental provisions in FTAS,
in addition to the aforementioned three underlying possibilities, we can point to the growing
recognition that trade liberalisation and worker and environmental protection are mutually
related in order to realise the value of human rights protection and sustainable development.

Some argue that if workers’ rights are recognised as basic human rights, there is a moral
requirement to limit a country’s market access if it fails to apply universally recognised hu-
man rights, such as prohibitions against slavery and child labour.”” The idea that trade liber-
alisation, sustainable development, and human rights operate mutually is also reflected in
documents adopted by a range of international organisations and conferences. The 2004 Fi-
nal Report of the World Commission on the Social Dimension of Globalization™ established
by the ILO in 2002 points out that ‘Wisely managed [the global market economy] can deliv-
er unprecedented material progress, generate more productive and better jobs for all, and
contribute significantly to reducing world poverty’.” Through Goal 8, the 2030 Agenda for
Sustainable Development’ agrees with the promotion of inclusive and sustainable economic
growth, employment and decent work, and supports the promotion of rule-based, equal, mu-
tually multilateral trade structures. Through Goal 17, it seeks meaningful, ongoing trade lib-
eralisation.” The Nairobi Maafikiano work programme, which was adopted by the 14th ses-
sion of the United Nations Conference on Trade and Development (UNCTAD) reconfirmed
that trade is a means of supporting sustainable development goals and that regional integra-
tion can be a major catalyst in lowering trade barriers, implementing policy reforms, reduc-

(i) the relationship between existing WTO rules and specific trade obligations set out in multilateral environmental agree-
ments (MEAS), (ii) procedures for regular information exchange between MEA Secretariats and the relevant WTO committees
etc., (iil) the reduction or elimination of tariff and non-tariff barriers to environmental goods and services (WTO (2001), para.
31).

* Sinha (2013), pp. 1296-1297; Ministry of Economy, Trade and Industry of Japan (2016), 611-612; WTO (2017).

» ILO (2017), p.2.

* George (2014), p. 9.

? Melo Araujo (2018), p. 236.

* The Successor to the Working Party on the Social Dimensions of the Liberalization of International Trade established by the
ILO in 1994 in response to debate in the WTO (Nakagawa (2001), pp. 211-212).

» World Commission on the Social Dimension of Globalization (2004), p. x.

** 'UN (2015), pp. 21, 28.
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ing commercial costs, and expanding the participation of developing countries in global
supply chains, and argued that these FTAs should harmonise with and contribute towards
strong multilateral trade systems.’’ The resolution of the Committee on Decent Work in
Global Supply Chains adopted at the 105th session of the ILO concluded that governments
should consider the fact that breaches of workers’ basic rights and principles cannot be sup-
ported as a legitimate comparative advantage, that labour standards should not be used for
protectionist purposes, and that they should consider including workers’ basic rights and
principles in trade agreements.”

An OECD report on the environment lists the promotion of sustainable development, the
improvement of cooperation for the environment, and the pursuit of the environmental agen-
da as various countries’ motivations for including environmental provisions in FTAs, and
pointed out the rising recognition of the mutual supportiveness of sustainable development
and trade liberalisation.” ‘Our Common Future’, a report published by the World Commis-
sion on Environment and Development in 1987, broadly recognised that many environmen-
tal problems are of a cross-border or global nature and that action can be taken only through
international efforts. The need for international action on environmental problems was also
confirmed by the Rio de Janeiro Summit in 1992 and its follow-up conferences, the Johan-
nesburg conference in 2002 and the Rio de Janeiro conference in 2012. The fact that Princi-
ple 4 of the 1992 Rio Declaration states, ‘In order to achieve sustainable development, envi-
ronmental protection shall constitute an integral part of the development process and cannot
be considered in isolation from it’, and Principle 12 states, ‘Trade policy measures for envi-
ronmental purposes should not constitute a means of arbitrary or unjustifiable discrimination
or a disguised restriction on international trade’, indicates that consideration for the environ-
ment and the conclusion of trade agreements and other actions to promote economic devel-
opment are inseparable and suggests that trade liberalisation itself aggressively contributes
towards sustainable development. Section 1, paragraph 2.3 of Agenda 21 declares that, ‘The
international economy should provide a supportive international climate for achieving envi-
ronment and development goals by: (A) [p]romoting sustainable development through trade;
[and] (B) [m]aking trade and environment mutually supportive’. The mutual supportiveness
of trade liberalisation and sustainable development can be considered as having been ex-
pounded further.

The mutual operation and supportiveness of trade and labour and the environment are
now being recognised in FTAs led by the US and the EU, and also in FTAs between other
countries. For example, in the South Korea-Turkey FTA (2013), the parties recognised the
mutual reliance of economic and social development, and environmental protection, and in-
serted a TSD chapter (Chapter 5) based on these three elements and their mutual reinforce-
ment of sustainable development. However, while the awareness of the relationship between
achieving value-based goals for human rights or sustainable development and promoting

*' UNCTAD (2016), para. 29.
* ILO (2016), p. 5, (h).
* OECD (2007), pp. 40-42; George (2011), p. 6.
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trade liberalisation encourages the inclusion of labour and environmental provisions in
FTAs, behind this lies economic considerations such as those indicated by Nakagawa, and
the presence of such complex motivations for the inclusion of labour and environmental
provisions makes it difficult to point to any kind of unity in the substance or systematic de-
sign of the labour and environmental provisions that are actually included in FTAs.

1I-2.  Requests to Ensure the Effectiveness of Labour and Environmental Provisions

Another major basis for arguing in favour of the inclusion of labour and environmental
provisions in an FTA is that ensuring compliance through the ILO and international environ-
mental organisations fundamentally respects the member states’ voluntary compliance and
that there are limits with respect to ensuring such compliance.” The argument is that by in-
cluding obligations concerning labour and the environment in WTO agreements, compliance
with labour and environmental standards can be ensured forcefully through the dispute set-
tlement process and trade sanctions in accordance with the WTO agreements. In the NAFTA
negotiation process, labour unions and environmental protection groups argued that the Par-
ties should bear obligations to take measures to ensure that Mexico enforces labour and en-
vironmental laws and regulations.” Mexico’s labour and environmental legal systems are
similar to those of the US in many ways, and its labour and environmental standards are
considered to compare favourably with those of the US.*® However, it has been pointed out
that the enforcement of these domestic laws has not been effective, and that labour unions
and environmental protection groups raise this point as an issue. Even after the conclusion
of the NAFTA, demands were made within the US to include more effective labour and en-
vironmental provisions.”’

Demands for ensuring the effectiveness of labour and environmental provisions are
mainly of two kinds and they derive from criticisms of the labour and environmental provi-
sions that were included in the NAFTA.”® The first relates to the adoption of legal obliga-
tions and obliges Parties to adopt and maintain domestic laws and regulations in line with
specific international standards. It also calls for the effective enforcement of domestic laws
and regulations and prohibitions on derogating from them to be made a legal obligation and
not a ‘shall strive to’ one. The second relates to the dispute settlement process and seeks the
application of the same dispute settlement process as in other fields of FTAs in the event of
a breach of the obligations in the first demand. On 10 May 2007, the US Congress and Ex-
ecutive Branch agreed to pursue the reinforcement of labour and environmental standards
through FTAs by relying on the two points mentioned above (the so-called ‘May 10th agree-

** For indications on this point on the field of labour, see Nakagawa, Shimizu, Taira, and Mamiya (2012), p. 323. In relation to
the environmental field, see Jinnah and Morgera (2013), p. 324.

** Nakagawa (1997), p. 8-9.

* For details on the development of labour law systems to the extent of US levels, see Nakagawa, Shimizu, Taira, and Mami-
ya (2012), p. 321. For similar indications on the environment, see Nakagawa (1997), p. 26.

*7 Bolle and Fargusson (2015).

** Gantz (2011), pp. 297-356.
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ment’).”” The Bipartisan Congressional Trade Priorities and Accountability Act of 2015 in-
troduced these contents in relation to the fields of labour and the environment.*

Since 2010, the EU has also attracted attention for demands for the inclusion of more ef-
fective labour and environmental provisions, at least at the European Parliament level.* To
date, the EU has adopted provisions with the title of cooperation on labour and the environ-
ment in FTAs,” which confirms international commitments between Parties concerning la-
bour and the environment and their mechanisms to ensure that the enforcement emphasises
on consultation and dialogue.”

The European Parliament has generally supported strong TSD chapters.** In the 2010
Resolution on Human Rights, Social and Environmental Standards in International Trade
Agreements,” the European Parliament made the following demands concerning TSD chap-
ters in FTAs under negotiation: the European Commission must include in all FTAs under
negotiation labour standards corresponding to core labour standards and environmental stan-
dards corresponding to the list of multilateral environmental agreements (MEASs)* set out in
the European regulation on the scheme of generalised tariff preferences.”” Respecting these
standards must be understood as including their ratification, incorporation into domestic
laws, and effective implementation by the Parties.* It has been pointed out® that the dispute
settlement process in the TSD chapters can be reinforced by making the following improve-
ments. The first is to introduce filing procedures that are open to civil society. The second
improvement involves making appeals to independent organs comprising experts in human
rights, labour, and environmental laws and making the recommendations of those organs a
clear part of the process accompanying implementation provisions, in order to promptly and
effectively resolve disputes on labour and environmental issues. The third is to impose fines
or temporarily suspend commercial benefits granted by the agreements within a certain

* USTR, Trade Facts: Bipartisan Trade Deal, May 2007.

“* Bipartisan Congressional Trade Priorities and Accountability Act of 2015. P.L. 114-26. 129 Atat. 320ff. 19 U.S.C.4201. Sec-
tion 102 (b) (10) Labor and Environment.

' Puccio and Binder (2017).

# ¢.g. EU-Mexico FTA (2000) §34, 36; EU-Chile FTA (2003), §28, 43.

* For example, the EU-Chile FTA includes stipulations in relation to cooperation in the fields of labour and the environment
in Part III (Cooperation). However, the dispute settlement process is provided for only under Part IV (Trade-Related Matters)
and does not apply in the fields of labour and environment.

* Puccio and Binder (2017), pp. 2-3.

* European Parliament Resolution on Human Rights, Social and Environmental standards in International Trade Agreements
(2010), 0.J. C99 E, 3.4.2012, p.31.

“ Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES, 1973); Montreal Protocol on
Substances that Deplete the Ozone Layer (Montreal Protocol, 1987); Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and Their Disposal (Basel Convention, 1989); Convention on Biological Diversity (CBD,
1992); United Nations Framework Convention on Climate Change (UNFCCC, 1992), Cartagena Protocol on Biosafety to the
Convention on Biological Diversity (Cartagena Protocol, 2000), Stockholm Convention on Persistent Organic Pollutants
(POPs, 2001); Kyoto Protocol (1997); Single Convention on Narcotic Drugs (1961); Convention on Psychotropic Substances
(1971); United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances (1988); United Na-
tions Convention against Corruption (2003).

" Regulation (EU) No 978/2012 of the European Parliament and of the Council of 25 October 2012 applying a scheme of
generalized tariff preferences and repealing Council Regulation (EC) No 732/2008, O.J. L303/1.

* European Parliament Resolution (2010), supra (note 45), paras. 15, 16.

* lbid., para. 22.
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scope in the event of material breaches of standards defined in the TSD chapters, as is done
through provisions in other fields in the agreements.

Several elements of these recommendations have been included in agreements since the
conclusion of the EU-South Korea FTA in 2010. In relation to the first point, dialogue with
civil society has been positioned at the focal point of the TSD chapter through the introduc-
tion of civil society forums and the establishment of civil society advisory groups. The rec-
ommendation in the second point was introduced by the creation of a two-stage dispute set-
tlement process comprising a consultation with and appeal to a panel of experts. The third
point has generally not been recognised in the dispute settlement process accompanied by
sanctions in EU agreements.

The European Parliament recommended to the European Commission that attention
should be focused on improving the levels of obligations concerning labour, expanding the
scope of the chapter on the environment, and strengthening the implementation scheme for
MEAs™ in the June 2011 resolution on EU-Canada trade relations,” which was adopted in
the negotiation process for the EU-Canada Comprehensive Economic and Trade Agreement
(CETA, 2017). The European Parliament repeatedly demanded that dispute resolution chap-
ters should be made applicable to TSD chapters in the EU’s trade agreement™ in its 2016
resolution on the implementation of the 2010 recommendations of parliament on social and
environmental standards, human rights, and corporate responsibility,” which also empha-
sised that the ratification and implementation of the ILO treaty and MEAs should be includ-
ed.”

Demands for the inclusion of more enforceable labour and environmental provisions in
FTAs have been made in this manner to the executive branch in the US since the conclusion
of the NAFTA, and by the European Parliament to the European Commission in the EU as
well. Even the EU, which has conventionally adopted a cooperative approach, has been sub-
ject to internal demands for the adoption of more enforceable labour and environmental pro-
visions. The demands made in both regions share the following features: (1) they impose
obligations to adopt and maintain labour and environmental standards under the ILO Decla-
ration and certain MEAs in domestic laws and regulations; (2) they impose obligations to
effectively enforce labour and environmental laws and regulations including these standards
and to prohibit any derogation from them; and (3) they allow the use of a dispute settlement
process that is similar to the provisions in other fields of FTAs, ultimately up to economic
measures.> The demands that have these shared features with respect to labour and environ-
mental provisions may enable a certain convergence between the labour and environmental

* Ibid., para. 8.

*' European Parliament Resolution of 8 June 2011 on EU-Canada trade relations, P7_TA(2011)0257.

*2 Ibid., para 21.

* European Parliament Resolution of 5 July 2016 on implementation of the 2010 recommendations of parliament on social
and environmental standards, human rights and corporate responsibility (2015/2038 (INI)), P8 TA(2016)0298.

** Ibid., para 21 (a).

* Nakagawa pointed out that the binding force of the rules is weaker only when legal obligations are stipulated in substantive
provisions, and strongest when a dispute between the Parties concerning their interpretation, application, and performance can
be remitted to a dispute settlement process (Nakagawa (2017), p. 23).
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provisions in FTAs concluded by the US and the EU. The US and the EU are likely to be
asked to perform such adjustments in the negotiation process for the Transatlantic Trade and
Investment Partnership. However, there is still a large difference of opinion between the US
and the EU on whether to allow the application of a dispute settlement process accompanied
by sanctions for labour and environmental provisions.

I1-3.  Joint use of a dispute settlement process and a system for securing implemen-
tation

The opposition between the ‘sanctions approach’ adopted by the US and Canada and the
‘cooperative approach’ adopted by the EU in the labour and environmental provisions in-
cluded in FTAs has been pointed out by conventional academic theory.”® The sanctions ap-
proach allows the use of the same dispute settlement process as in other fields of FTAs, re-
sulting in the provision of compensation, suspension of benefits, and other economic
measures in the event of any failure to comply with obligations. The cooperative approach
mainly consists of developing the Parties’ abilities to achieve compliance with obligations.
Means stipulated for this purpose include information exchange, technical assistance, finan-
cial support, and education. The cooperative approach also includes the important function
of supervising the implementation of obligations.

If it is assumed that including labour and environmental provisions in trade agreements
contributes towards securing a high level for labour and environmental standards, merely
including them in FTAs between limited Parties would only go so far, and it would be desir-
able to have discussions among many countries in the future. If a suitable systematic design
is proposed in these discussions, the parties must consider an approach that can secure coun-
tries’ compliance with labour and environmental provisions. Answering this question re-
quires an analysis of effectiveness by looking at the effects that are produced by including
labour and environmental provisions in FTAs and by their actual operation, as well as
whether high-level protection of labour and environmental standards was actually achieved.
This analysis has not been conducted sufficiently thus far, and it is not possible to identify
an approach that is more effective in securing compliance with labour and environmental
provisions without this analysis.”’

In the first place, is it possible to evaluate whether the sanctions approach (dispute set-
tlement process) or the cooperative approach (process for securing implementation) is a bet-
ter means for ensuring that countries comply?

The dispute settlement process and the process for securing implementation were initial-
ly separate and originated from different ideas.”® The dispute settlement process is premised
on a dispute between the states, which is premised on a bilateral relationship between the

* Ebert and Posthuma (2011), pp. 2-4; Jinnah and Morgera (2013), p. 333; Bartels (2015), p. 381; Vogt (2015), pp. 829, 849.
*7 This is gradually being performed in recent years through ongoing investigations and research by the ILO and the OECD.
See ILO (2017); OECD (2018).

*¥ Tamada (2017), pp. 101-102.
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offending and the victim states, and this is suited to resolution by a judicial process with an
adversarial structure. From this perspective, the original form of the dispute settlement pro-
cess is held to have a private law nature.” In contrast, in the case of a multilateral treaty,
such as human rights and environmental treaties, legal relationships involving such reci-
procity do not arise, and the obligations borne by the Parties are not owed to a particular
Party, but rather to all Parties.®® For example, if a state breaches an obligation under interna-
tional human rights law, the damage is primarily suffered by the citizens of that state and
other states are not directly affected. In such cases, a dispute may not arise between the
states, despite the breach of the treaty. Furthermore, whether the subject of the issue is a
benefit shared by international society as a whole or a benefit shared by the treaty parties,
their characteristics lie in the fact that the issue cannot be dealt with by the once-off opera-
tion of creating the treaty and complying with it, but instead, requires international society
to continually oversee and make progress in attempting to deal with it. For this reason, sys-
tems supervising the implementation of treaty obligations through reporting and notification
mechanisms are provided for, rather than a dispute settlement process. Thus, a process for
securing implementation is necessary in cases where shared and general benefits that cannot
be reduced to bilateral relationships of rights and obligations between states are established
through treaties, with the added element of maintaining public order.”"

Tamada pointed out that actual multilateral treaties often allow for the ‘joint use’ of a
dispute settlement process and a process for securing implementation.”” The United Nations
Framework Convention on Climate Change established a reporting system, but the Kyoto
Protocol considered the use of a dispute settlement process as well (§19). The ILO Constitu-
tion established a dispute settlement process (§37), while at the same time implementing a
process for securing implementation by report and notification examinations by the ILO.
Besides these, the Refugee Convention, the Convention on International Civil Aviation, and
the Basel Convention are multilateral treaties that allow the joint use of a dispute settlement
process and a process for securing implementation. This way, although the dispute settle-
ment process and the process for securing implementation originate from different ideas,
they can coexist in one treaty and can be used jointly to encourage observance of treaty ob-
ligations.”

Assuming that both processes are not mutually exclusive but may be used in conjunc-
tion, the next matter to consider is the kind of legal regulations and systems that can lead a
state to compliance. As international society does not have a centralised organisation that
compulsorily enforces international law, international law has relied in no small part on
states” voluntary will for compliance with it. States comply voluntarily with international
law to a broad extent,”* but why they do so voluntarily, continues to be a major question of

* Miyano (2001), p. 37; Komori (2015), p. 144.

% This kind of obligation is called an ‘obligation erga omnes’, while an obligation created under a specific treaty is called an
‘obligation erga omnes partes’.

' Miyano (2001), p. 38.

 Tamada (2017), p. 102.

% 1bid.
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interest in both international law and international relations.

Fukunaga argued, ‘When a rule of international law fits with a state’s interests and norm
consciousness, the state will voluntarily comply with that rule of international law’.”* For in-
stance, if a rule of international law fits with a state’s interests, the state will choose to com-
ply with that rule because compliance contributes to its interests. When a state recognises a
rule of international law as something it should respect, it will independently elect to com-
ply with that rule. This idea is compatible with the stance that imposing some form of detri-
ment for breaches of international law rules increases the benefits of complying with inter-
national law and restricts breaches.”

The principle “pacta sunt servanda’ has conventionally been seen as important and as
the basis for the norm consciousness of states. However, in recent years, some have pointed
out the instability of ‘pacta sunt servanda’ as the foundation of the legal order of interna-
tional society, because of the legislative function of international law, the conversion of in-
ternational law to customary law, and the tendencies of legal technical methods in court-like
dispute handling systems.®” Given this, the legitimacy of international law processes and the
appropriateness of their outcomes are indicated as other factors that can lead states towards
norm consciousness.®® Furthermore, specialisation, public participation, and transparency in
international law processes are indicated as factors that can grant legitimacy to international
law, but the one thing that has attracted particular attention in recent times is the participa-
tion of non-state entities.”” Charnovitz asserted that allowing nongovernmental organisations
(NGOs) to participate in international decision-making processes can enhance the legitima-
cy of the process itself, not to mention legitimacy in the sense of the effectiveness of the de-
cisions made therein.” Participation by non-state entities in the process of forming interna-
tional law has traditionally been limited, but more and more rules under international law
have begun to affect the rights and interests of non-state entities in recent years.” It is in-
creasingly being argued that non-state entities should be allowed to participate in the rule
formation process in framing international law.”

The legitimacy of the process of interpreting and applying international law also affects
states’ norm consciousness under international law.” If a rule of international law affects the
rights and interests of non-state entities, the interpretation and application of the rule can
conceivably affect non-state entities as well, and if the rule is to be interpreted and applied,
non-state entities must also be allowed to participate in international court proceedings.”

6

2

Henkin (1968), p. 42.

Fukunaga (2013), p. 27.

Ibid., p. 29.

Ibid., p. 36; Kasai-Okuwaki (1989), 98.
Ibid., Bodansky (1999), p. 612; Kumm (2004), p. 914.
Ibid., p. 38.

Charnovitz (2006), pp. 367-368.

Stein (2001), p.491.

Fukunaga (2013), p. 38.

Ibid., p. 41.

Ibid., p. 43.
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Conversely, it has also been recognised that non-compliance is not brought about by de-
liberate elements on part of states. A. Chayes and A. H. Chayes held that state non-compli-
ance is not always deliberate, and pointed towards ambiguity or uncertainty in treaty word-
ing, as well as states’ limited capacity to comply with treaty obligations and the time needed
for social and economic changes as envisaged by regulatory agreements” as factors that can
explain this behaviour.” If the primary sources of non-compliance are treaty uncertainty, in-
sufficient ability to comply, and priority problems rather than deliberate disobedience, then
the utility of a compliance managerial model rather than an enforcement model can be pro-
posed on the grounds that compulsory enforcement is expensive or misses the point.”” Under
a managerial model, the methods of ensuring ‘transparency’, ‘dispute settlement’, and ‘ca-
pacity building’ are emphasised rather than compulsion by force. Means of compliance
management with characteristics of a managerial model include ‘reporting’, ‘information
collection’, ‘verification’, and ‘monitoring’ for ensuring transparency, ‘dispute settlement’
mechanisms for ensuring the clarity of wording, ‘technical assistance’ to enhance the ability
to fulfil treaty obligations, and ‘policy review and assessment’ aiming for compliance
through dialogue with related countries. According to Miyano, such managerial models are
considered to ‘organically constitute a process for convincing through debate, as a whole’,
which is ‘a process of mutually operating debate encouraging compliance, through the repe-
tition of dialogue and convincing between related countries and treaty bodies, and the wider
public of international society, including NGOs’.”®

Whether in Fukunaga’s argument that seeks the factors leading to state non-compliance
with international law norms in its objective intention of the lack of benefit or norm con-
sciousness, or in A. Chayes and A. H. Chayes’ argument that held that there are factors lead-
ing to non-compliance with international law norms other than intentional ones, it is neces-
sary to note that the participation of non-state entities has recently been indicated as an
important element in ensuring the legitimacy of international law rules and in securing com-
pliance with them.

Experiential or empirical research on the effects on labour and environmental standards
of including labour and environmental provisions in FTAs remains limited. It is not possible
to determine which approach contributes more towards improving labour and environmental
standards. The motivations for countries to include labour and environmental provisions in
FTAs vary widely from economic considerations to realising value in human rights, sustain-

> A regulatory agreement is a multilateral one that handles complex economic, political, and social issues that require long-
term cooperation from member states (A. Chayes and A. H. Chayes (1995), p. 1).

S Ibid., pp. 9-17.

" Ibid., p. 14. ‘International supervision’ (contréle international) is an approach oriented towards securing compliance through
compulsory and non-compulsory measures, similar to the managerial model. Morita defined international supervision as ‘su-
pervision and guidance through multilateral international institutions aimed at securing implementation by the country that the
objective obligations and standards are addressed to’. Under international supervision, securing implementation of ‘obligations
and standards under international law that are set as a distribution of administrative duties that should be uniformly satisfied
among several countries’ (objective obligations and standards) is achieved by ongoing international institutions (multilateral
international institutions). According to Morita, concrete means of international supervision include reporting and complaints
systems, fact-finding, and inspection (Morita (2000), pp. 12, 152-155).

™ See the commentary by the supervising translator, Miyano (A. Chayes and A. H. Chayes (2018), p. 552).
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able development, and circumstances differ between countries as to whether there is a do-
mestic influence arguing in favour of including labour and environmental provisions and
whether there are policy documents or legal requirements that demand that they actually be
included.” As Tamada pointed out, if both a dispute settlement process and a process for se-
curing implementation are allowed to be used within a single treaty, states may consider
adopting a pattern that uses both in the process for securing compliance aimed at realising
the value of public law on workers’ rights and environmental protection. Surveys by the ILO
and OECD have indicated that achieving a high level of protection for labour and environ-
mental standards requires securing a fiscal base and human resources for implementing poli-
cies to achieve it, as well as sharing knowledge and practice around the protection of both
workers and the environment, and that allowing the involvement of civil society and the
business sector is useful for sharing knowledge.” Overcoming these points solely using the
sanctions approach is difficult. Given that arguments for including labour and environmental
provisions have caused problems in debates between developed and developing countries,
and that the question of how to convince developing countries that are likely to oppose their
inclusion, will arise while looking at future multilateralisation, a perspective that considers
the kinds of systems and frameworks that will be necessary for developing countries which
lack sufficient finances, human resources, and knowledge, to comply with labour and envi-
ronmental provisions will also be needed. While considering this, it is necessary to take a
broader view that appreciates the various mechanisms involved in ensuring compliance stip-
ulated under current FTAS, rather than mentioning the opposition between the ‘sanctions’
and the ‘cooperative’ approaches in current FTAs and arguing over which one is more effec-
tive. Establishing this view can provide states with a range of options towards processes for
ensuring compliance.

The next chapter presents the actual state of ‘joint use’ of the sanctions approach (dispute
settlement process) and the cooperative approach (process for securing implementation) as
mechanisms for ensuring compliance, and reveals the diversity of procedures, which is a
characteristic of the process for securing compliance with labour and environmental provi-
sions, and the consistency that can be found therein. While doing so, the analysis will also
focus on the ways in which parties are trying to secure transparency through the participa-
tion and involvement of civil society and the business sector and to achieve collaboration
with other international organisations, as a necessary element for securing compliance, as
academic theory has pointed out previously.

™ In relation to policies and laws supporting the inclusion of environmental provisions in the US, EU, APEC, and New Zea-
land (NZ) FTAs, see OECD (2007), pp. 27-30.
% ILO (2016), p. 136; OECD (2007), pp. 57-59.
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I11. Characteristics of the Process for Securing Compliance with Labour and
Environmental Provisions

I11-1.  Substance of obligations under labour and environmental provisions

Labour and the environment are mentioned in various ways in FTAs, such as through
side agreements®' or MOUSs" relating to labour and the environment separately, by mention-
ing the promotion of labour and environmental protection or similar goals in the preamble to
the FTAs,” by making stipulations using general exceptions while citing Article XX of the
GATT in relation to the protection of humans, plants, and animals,* or by including an inde-
pendent chapter addressing labour and the environment in the main body of the FTAs. Al-
though legal obligations are not adopted in many FTAs that mention labour and the environ-
ment,*> it is now possible to point to a certain directionality in provisions that are
independently included in FTAs. FTAs that include references to labour and the environ-
ment require Parties to make efforts to ensure that domestic labour and environmental laws,
regulations, and policies stipulate a high level of labour and environmental protection and to
continue the development of these laws, regulations, and policies (maintenance of protection
level). States must not fail to effectively enforce labour and environmental laws and regula-
tions in a manner that affects trade and investment (effective enforcement) and may not
waive or derogate from labour and environmental laws and regulations in a manner that af-
fects trade and investment (non-derogation). In addition to the above, provisions requiring
cooperation by Parties in the fields of labour and the environment such as by information
exchange and technical assistance, provisions requiring public participation and public re-
lease of information, provisions requiring states to ensure that domestic administrative, qua-
si-judicial, and judicial procedures are fair, equitable, and transparent, thus ensuring appro-
priate use of relief measures by individuals, and provisions seeking to encourage corporate
social responsibility (CSR) are included in many FTAs.

The labour provisions incorporated by the US tend to stipulate the adoption and mainte-
nance of the core labour standards as mentioned in the ILO Declaration on domestic laws

81" Although the US adopted the side letter format with the NAFTA, since its FTA with Jordan, it has incorporated labour and
environmental provisions into the main part of the FTA. However, the US-Mexico-Canada Agreement (USMCA) was con-
cluded with an environmental cooperation agreement as a side agreement. Canada frequently adopts the side agreement meth-
od in FTAs after the NAFTA as well. The FTAs concluded by Canada that use the side agreement method are those with Chile
(1997), Costa Rica (2002), Peru (2009), Colombia (2011), Jordan (2012), Panama (2013), and Honduras (2014). Canada relied
on incorporation of provisions into the main agreement in its FTAs with South Korea (2015), Ukraine (2017), and Israel
(amending protocol signed in 2018), and the CETA and CPTPP.

 For example, Canada has concluded MOUs on labour cooperation with Brazil, Argentina, and China.

% Although the Canada—Costa Rica FTA (2002) does not have independent chapters on labour and the environment, in its pre-
amble, the parties resolve to promote sustainable development and recognise the increased cooperation between both countries
in the fields of labour and environment.

% The US’ FTAs incorporate Article XX of the GATT mutatis mutandis and make it a part of the main agreement in these
FTAs.

% For example, in 2005, NZ concluded an FTA with Thailand and concluded arrangements on labour and the environment, but
the arrangement on environment explicitly states that this ‘represents a political commitment but does not legally bind either
country’ (in section 4).
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and regulations in relation to the maintenance of protection levels and include effective en-
forcement and non-derogation obligations with legally binding force.*® For example, the
Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP), 2018
provides, in relation to the maintenance of protection levels, that ‘Each Party shall adopt and
maintain in its statutes and regulations, and practices thereunder, the following rights as stat-
ed in the ILO Declaration [author’s note: the core labour standards]’ (§19.3). Addressing ef-
fective enforcement, it stipulates, ‘No Party shall fail to effectively enforce its labour laws
through a sustained or recurring course of action or inaction in a manner affecting trade or
investment between the Parties,” (§19.5) and addressing non-derogation, it states, ‘no Party
shall waive or otherwise derogate from, or offer to waive or otherwise derogate from, its
statutes or regulations... in a manner affecting trade or investment between the Parties’
(819.4). The trend in adopting legal obligations pertaining to the maintenance of protection
levels, effective enforcement, and non-derogation can also be seen in EU agreements, which
conventionally adopted the cooperative approach and did not provide anything but the
best-effort obligations in labour and environmental provisions. For example, the CETA of
2017 provides in relation to maintenance of protection levels that each Party ‘shall ensure
that its labour law and practices embody and provide protection for... fundamental princi-
ples and rights at work’ (§23.3.1), and provides legal obligations concerning effective en-
forcement and non-derogation (§23.4) in identical wording to the US’ FTA.*’

Next, the following two points may be raised as characteristics of environmental provi-
sions included in recent FTAs. First, in the environmental field, provisions on the mainte-
nance of protection levels are still no more than best-effort obligations. The CPTPP pro-
vides, ‘Each Party shall strive to ensure that its environmental laws and policies provide for,
and encourage, high levels of environmental protection and to continue to improve its re-
spective levels of environmental protection’ (§20.3.3). On the other hand, some FTAs have
demanded that Parties should implement MEASs that they have signed as a legal obligation.
For example, the US—-Korea FTA (2012) provides, ‘A Party shall adopt, maintain, and im-
plement laws, regulations, and all other measures to fulfil its obligations under the multilat-
eral environmental agreements listed... (‘covered agreements’)’ (820.2). Second, in relation
to the maintenance of protection levels, even the US’ FTAs are written in ways that show
consideration for the Parties’ right to regulate, as shown above, but in relation to effective
enforcement and non-derogation, FTAs concluded by the US, and by the EU, tend to include
these two points as legal obligations, similar to what is seen in the field of labour.” Howev-

% The 2001 US—Jordan FTA sets forth maintenance of protection level and non-derogation as ‘shall strive to’ obligations (§6.1,
6.2), but since the May 10th agreement, both have been established as legal obligations.

¥ While US FTAs tend to include wording that limits state discretion on the effective enforcement of obligations in the field of
labour, EU FTAs tend to protect the Parties’ right to regulate. For example, the CPTPP provides, ‘If a Party fails to comply
with an obligation under this Chapter (author’s note: the chapter on labour), a decision made by that Party on the provision of
enforcement resources shall not excuse that failure’ (§19.5.2). CETA §23.2 confirmed ‘the right of each Party to set its labour
priorities, to establish its levels of labour protection and to adopt or modify its laws and policies accordingly’. References to
the parties’ right to regulate have been deleted in US FTAs in conjunction with provisions for the maintenance of protection
levels becoming legal obligations since the May 10th agreement (e.g. US—-Chile FTA §19.1).

% e.g. EU-South Korea FTA §13.7.1-2, and CETA §24.5.2-3.
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er, caution is necessary because of the slight differences between effective enforcement and
non-derogation obligations in the field of labour in the following two respects. First, main-
taining protection levels is a best-effort obligation, and thus, whether a Parties’ environmen-
tal laws and regulations achieve high levels of protection is left to the Parties” own judge-
ment. In other words, even if one party believes that another’s domestic laws and regulations
offer only a low level of protection, as long as they are being enforced effectively, they
should not breach the obligation under the chapter on the environment. Second, in the envi-
ronmental field, Parties are granted discretion and are allowed to make decisions on distrib-
uting resources to fields that they determine as having high priority in relation to investiga-
tion, prosecution, regulation, and compliance. Therefore, it is explicitly provided that if a
course of action or inaction reasonably reflects this discretion or is the result of a decision
made in good faith, it will not breach the obligation of effective enforcement (CPTPP
§20.3.5).

In the labour chapter, the provisions on maintenance of protection levels required the
adoption of core labour standards in domestic laws and regulations, but the environmental
field does not have any reference standards of this kind and its provisions addressing protec-
tion demand that high levels of protection be secured and promise the implementation of
MEAs, with individual provisions in specific environmental fields being included.” The
fields specifically mentioned in the environmental chapter are ozone layer protection, air
pollution, biodiversity, invasive species, ocean fisheries,” preservation of ocean species,
fishing subsidies, preservation of wild flora and fauna, and goods and services relating to the
environment. The US—Mexico—Canada Agreement (USMCA, signed in 2018) also added
new provisions on marine litter (824.12). The EU’s FTAs tend to include provisions on for-
estry products.*" A position paper from the EU during TTIP negotiations listed the Washing-
ton Convention, Montreal Protocol, Basel Convention, Convention on Biological Diversity
and its protocols, Framework Convention on Climate Change, Stockholm Convention on
Persistent Organic Pollutants, and the Rotterdam Convention on the Prior Informed Consent
Procedure for Certain Hazardous Chemical and Pesticides in International Trade (1998) as
‘core MEAS’, and provisions relating to the above fields are likely to be included in FTAs in
the future. The inclusion of provisions seeking the maintenance of appropriate processes for
environmental impact assessments may also be raised as a characteristic of provisions in en-
vironmental fields.*

Finally, attention has been directed to the inclusion of provisions on the involvement and

% For an analysis of the CPTPP chapter on the environment, see Takamura (2017), pp. 541-547. She pointed out that although
the subject matter handled by the agreement has expanded, the provisions demanding clear implementation of existing MEAs
remain limited.

% EU FTAs also include aquaculture, but US FTAs exclude aquaculture (see, e.g. footnotes of CPTPP §20.16 and USMCA
§24.16).

! ¢.g. CETA§24.10; Japan-EU FTA (2019) §16.7.

% e.g. USMCAS§24.7. Komori noted that monitoring that is internal in the sense that it is carried out within a country, like en-
vironmental impact assessments, is considered important as a system for securing implementation, in addition to external mon-
itoring by international bodies, as a characteristic of international compliance securing systems for upholding public order
(Komori (2015), p. 151).
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enlightenment of the public and the business sector as a characteristic common to labour
and environmental provisions. Several FTAs require their Parties to encourage companies to
voluntarily adopt spontaneous CSR activities relating to labour and environmental prob-
lems.” Several FTAs also require their Parties to establish a domestic consultation body, an
advisory body, or similar mechanism for the public of the Parties to submit opinions on mat-
ters relating to provisions in the labour and environmental chapters, and to seek opinions
and recommendations from the consultation or advisory body, or any other similar mecha-
nism.** To do so, Parties must ensure public awareness of labour and environmental laws
and regulations through releases of information to interested persons, in order to encourage
public debate with (or between) nongovernmental entities on policies linked to the adoption
of labour and environmental laws and regulations.”

In the US and Canada’s agreements, Parties must receive and give proper consideration
to complaints from the public concerning issues relating to the labour and environmental
chapters”™ and if the complaints are valid, they must respond in writing.” The EU’s FTAs do
not have such complaint procedures. The environmental chapters in agreements concluded
by the US, the EU, and Canada make it possible for ‘voluntary mechanisms’, such as volun-
tary audits and reporting, market-based encouragement, voluntary sharing of information
and expert knowledge, and public-private cooperation to contribute towards the achieve-
ment and maintenance of environmental protection at a high level, and they encourage the
use of voluntary mechanisms involving relevant domestic authorities, businesses and busi-
ness organisations, nongovernmental organisations, and other interested persons.”

I11-2.  Process for Securing Compliance

Securing compliance with labour and environmental provisions is ensured by the two-
stage process inherent in the chapters on labour and environment and processes under the
chapter on dispute settlement. Chapters on labour and the environment define the process
for cooperation, dialogue, and consultation primarily between the parties (‘labour consulta-
tion” or ‘environmental consultation’) and the process for referring an issue to a council or
other special committee established by the agreement. The EU’s and Canada’s FTASs provide
processes for a panel of experts in their chapters on labour and the environment. US FTAs
allow for the application of the chapter on dispute settlement, subject to following the pro-
cess defined in the chapters on labour and the environment first. Below, the processes inher-
ent to labour and environmental provisions are analysed as processes for securing imple-
mentation (cooperative approach), and those defined in chapters on dispute settlement as
dispute settlement processes (sanctions approach).

9.

e.g. CPTPP§19.7, 20.10; CETA§22.3.2 (b); Canada-Israel FTA (2018) §11.7; Korea-Turkey FTA §5.10.2 (b).
% ¢.g. CPTPP§19.14, 20.8; USMCA§23.16, 24.5.3; CETA§23.8.4, 24.13.5; Canada-Israel FTA §12.8, 11.11.

? e.g. CPTPP§19.8; CETA§23.6, 24.7; Canada-Israel FTA §11.6, 12.6.

CETA§23.8.5, 24.7.3; Canada-Israel FTA §12.8.3.

CPTPP§19.9.3 (a), 20.9.1; Canada-Isracl FTA §11.11.4.

CPTPP§20.11; USMCA§24.14; CETA§22.3.2 (a).
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I11-2-1.  Process for Securing Implementation

Even US FTAs that allow the application of chapters on dispute settlement do not treat
cooperative methods lightly. For example, in the CPTPP, the Parties recognise the impor-
tance of cooperation as a mechanism for the effective implementation of the provisions un-
der the chapters on labour and the environment (CPTPP §19.10, 20.12). Furthermore, in
carrying out cooperative activities, they recognise the importance of the principles of con-
sidering each Party’s development level and other circumstances, the relationship with skills
development activities, the creation of meaningful outcomes, resource efficiency, comple-
mentarity with other voluntary activities, and transparency and public participation. In car-
rying out cooperative activities, Parties seek the opinions of stakeholders in their own coun-
tries and request their participation if appropriate. Regional or international bodies and
non-parties that are related to the cooperative activities can be involved (CPTPP §19.10.3).

The areas of cooperation with respect to labour include the exchange of best practices
concerning labour laws and regulations, exchange of information concerning related activi-
ties and initiatives, promotion and effective implementation of the 1998 ILO Declaration
and its follow-ups and the 2008 Decent Work Agenda, promotion of CSR, and cooperation
with the WTO and the ILO, among others.” The CETA, which details information on coop-
eration in environmental fields, lists the assessments of the environmental impacts of FTAs
and methods of strengthening or weakening such impacts, activities in the WTO, OECD,
United Nations Environment Programme, MEAS, and other international forums that handle
problems relating to trade and environmental policy, CSR with environmental aspects, im-
pacts of environmental regulations and standards on trade, trade-related aspects of climate
change regimes, trade and investment in environment-related goods and services, coopera-
tion relating to the preservation of biodiversity and trade-related aspects of sustainable use,
promotion of product life cycle management, improving the understanding of the environ-
mental effects of economic activities, and exchange of opinions on the relationship between
MEAs and international trade rules, among others, as the areas of cooperative activities.'®
This Cooperation is implemented through activities and means such as technical exchanges,
exchanges of information and best practices, investigative projects, research, reporting, and
conferences.”

The processes in the chapters on labour and the environment establish mechanisms that
allow the public to submit opinions on matters determined to be related to these chapters.
For example, CETA provides that the Parties shall consider views of the public and stake-
holders with an interest in the definition and implementation of the Parties’ cooperative ac-
tivities and may involve stakeholders in cooperative activities if appropriate (CETA
§24.12.3). Parties are required to make processes for receiving and considering written
opinions easy to use and available to the public, and to respond suitably in writing if appro-

% CPTPP§19.10.6; CETA§23.7; Canada-Isracl FTA Annex §12.9.1.

% CETA824.12.

" CPTPP§20.12.5; CETA§24.12.2; Canada-Israel FTA §12.9.2, China-NZ Environment Cooperation Agreement §2.3;
Chile-Malaysia FTA §9.3.
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priate. The outcomes of consideration must also be released in a timely manner. Similar op-
portunities for public participation are also prepared in the CPTPP (CPTPP §19.9, 20.9).

The CPTPP and the USMCA enable a Party to request dialogue with another Party on
any issue arising under the chapters on labour and the environment.'® For example, in a dia-
logue under the chapter on labour of the CPTPP, Parties may decide to develop an action
plan, engage in the independent verification of compliance, or implement programmes either
by an individual or a group as the Party finds appropriate, and develop appropriate incen-
tives (cooperative programmes, capacity building, etc.) to identify and address labour issues
(CPTPP §19.11.6). In the process of the dialogue, the parties are requested to provide a
means for receiving and considering the opinions of interested persons (CPTPP §19.11.3).
The results of the dialogue are published (Ibid., paragraph 5). In the CETA, the EU and
Canada agree to promote cooperation and provide procedures for bilateral dialogue and co-
operation with respect to market access for agriculture-related biotechnology products, trade
in forest products, issues with raw materials like minerals, metals, and agricultural products
used in industry, and cooperation in science, technology, research, and innovation (CETA
§25.1). Bilateral dialogue begins at the request of one party or the CETA Joint Committee.
The dialogue is conducted by co-chairs who represent each party. They decide on the sched-
ule and agenda for the dialogue. The co-chairs must report the outcomes and conclusions of
the dialogue to the CETA Joint Committee when appropriate or at the committee’s request.

The Parties may request labour and environmental consultations with other Parties on
any issue arising under the provisions on labour and the environment, without prejudice to
the commencement or continuation of the abovementioned dialogue.'” Each consulting Par-
ty may request information or advice from experts and relevant international bodies, and
may also use good offices, conciliation, mediation, or other procedures to resolve the is-
sue.'™

If an issue is not resolved by labour and environmental consultation, a request may be
made for (senior) representatives of each consulting Party to convene a special committee
comprising representatives or designees of each Party responsible for the matters of the
chapters on labour and the environment, such as the council, the committee or the sub-com-
mittee. The name differs across agreements. At the meeting, opinions of independent experts
are sought if appropriate, and the parties aim for the resolution of the issue by using their
good offices, or by relying on conciliation, mediation, or other procedures.'” Under US
FTAs, if the issue cannot be resolved even after a consultation process among (senior) rep-
resentatives at the council, etc., the country requesting such a consultation may request the
establishment of a panel under the chapter on dispute settlement.

EU FTAs do not allow the application of the chapter on dispute settlement, with one ex-

12 CPTPP§19.11, 20.20.1; USMCA§23.13, 24.29.

1% CPTPP§19.15, 20.20; CETA§23.9, 24.14.

1% bid., See also CETA§23.11.2, 24.16.2

'% The environmental chapters in the CPTPP and the USMCA provide for consultations between ministers as the process
thereafter (CPTPP §20.22; USMCA §24.31).



22 AKIYAMA Kohei / Public Policy Review

ception,'” and an independent process for securing compliance is prepared in the TSD chap-
ter.'”” This process is similar to the dispute settlement process in that independent experts
may make findings of non-compliance of treaty obligations. However, it can be considered a
process for encouraging cooperation among the Parties, as well. This is because of three rea-
sons. First, the matters that may be examined by the panel of experts is not limited to those
relating to interpretation and application of the treaty. They may examine all matters relating
to the chapters on labour and the environment. Second, the panel of experts is considered
unsuitable as a forum for examining breaches of trade agreements, as it comprises experts in
human rights, the environment, and labour. Third, the measures taken in the case of an actu-
al finding of noncompliance of obligations develop an action plan and other ‘appropriate
measures’, rather than economic ones, such as compensation and suspension of benefits. For
example, the CETA provides as follows with respect to the process for a panel of experts.

Reaching the stage of establishing a panel of experts requires labour and environmental
consultations and examination in a special committee established under the agreement. A
Party may request consultation with another Party on any issue arising under the chapters on
labour and the environment (CETA §23.9, 24.14). Parties must make all attempts to arrive at
a mutually satisfactory resolution of the issue. If relevant, and if both parties consent, the
Parties shall seek information from or views of any person, organisation, or body, including
relevant international organisations or bodies (CETA §23.9.3, 24.14.3). If a Party considers
that additional discussions of the matter are necessary, that Party may request that the Com-
mittee on Trade and Sustainable Development (‘TSD Committee’)'”® be convened to consid-
er the matter (CETA §23.9.4, 24.14.4). The TSD Committee shall convene promptly and en-
deavour to resolve the matter. If appropriate, it shall seek the advice of the Parties’ domestic
labour or sustainable development advisory groups (Ibid.).

For any matter that is not satisfactorily addressed through consultations, a Party may, 90
days after the receipt of a request for consultations, request that a panel of experts be con-
vened to examine the matter (CETA §23.10, 24.15). The panel comprises three experts who
must have specialised knowledge or expertise in labour or environmental law, or dispute
resolution under international agreements (CETA §23.10.7, 24.15.7). The panel of experts
are expected to examine, in light of the relevant provisions of the chapters on labour and the
environment, the matter referred to in the request for the establishment of the panel of ex-
perts, and to deliver a report that makes recommendations for the resolution of the matter'®
(CETA §23.10.8, 24.15.8). The panel of experts shall deliver to the Parties the interim report
within 120 days after the last panellist is selected, and the final report within 60 days of the

1% The EU-CARIFORUM FTA (2008) is the only FTA concluded by the EU that allows for the application of the dispute set-
tlement chapter. However, if there is any noncompliance with obligations, nonmonetary compensation and other appropriate
measures may be taken by the complaining party (Article 213, paragraph 1).

7 For example, the EU-South Korea FTA and the CETA stipulate that the parties must use only the provisions and procedures
under the Trade and Sustainable Development Chapter for matters arising under the TSD chapter (EU-South Korea FTA
§23.11.1, CETA §24.16.1).

'% The committee comprises high-level officials from the parties who are responsible for trade and labour or trade and envi-
ronmental issues and oversees the performance of the TSD chapter (CETA §22.4.1, 26.2.1 (g)).

1 FTAs concluded by the EU do not explicitly state whether reports by the panel of experts are legally binding.
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submission of the interim report (CETA §23.10.11, 24.15.10). The interim report shall set
out the findings of facts, its determinations on the matter, including whether the responding
Party has conformed with its obligations under the treaty and the rationale behind any find-
ings, determinations, and recommendations (lbid.). The Parties may present their comments
before the panel of experts on the interim report within 45 days of its delivery (Ibid.).

In relation to the case in which an expert panel report finds non-compliance with obliga-
tions under the chapters on labour and the environment, the EU-South Korea FTA provides
that Parties shall make their best efforts to accommodate advice or recommendations of the
panel of experts, the implementation of which shall be monitored by the TSD Committee
(EU-South Korea FTA §13.15.2). The measures taken to accommodate the advice of the
panel of experts, etc., is left to the Parties’ discretion. In this respect, the CETA provides that
the parties to the dispute shall engage in discussions and shall endeavour, within three
months of the delivery of the final report, to identify appropriate measures™ or, if appropri-
ate, to decide upon a mutually satisfactory action plan (CETA §23.10.12, 24.15.11). In rela-
tion to the process in the case of failure to implement the panel’s report, the CETA can be
considered as stipulating the process more concretely, but it cannot be determined at this
point how effective these processes actually are.™ The EU, which has adopted only a coop-
erative approach, is now developing procedural stipulations to this effect.

[11-2-2. Dispute Settlement Process

The chapter on dispute settlement under the CPTPP provides (CPTPP §28.3.1) that its
scope of application in the fields of labour and the environment shall be: (a) the avoidance
or settlement of disputes regarding the interpretation or application of the agreement; and (b)
when a Party considers that an actual or proposed measure of another Party is or would be
inconsistent with an obligation of the agreement or that another Party has failed to carry out
an obligation under the agreement. The absence of restrictions on the scope of the subject
matter and obligations that the dispute settlement process applies to is a characteristic of re-
cent FTAs. For example, the North American Agreement on Labour Cooperation (NAALC),
a side agreement to the NAFTA, limits matters that the dispute settlement process may han-
dle to those concerning occupational safety and health, child labour and minimum wages,
and matters relating to the right to organise, the right to collective bargaining, and the right
to strike are excluded." In the Dominican Republic-Central American FTA (CAFTA-DR,
2006), the dispute settlement process may be applied only in relation to the effective en-
forcement of labour and environmental laws and regulations.' Such restrictions have not
been imposed in recent FTAs. The case in which a benefit accruing under the treaty is nulli-
fied or impaired as a result of the application of a measure of another Party that is not incon-

"0 It is not certain whether ‘appropriate measures’ under the CETA include monetary ones, but Article 214 of the EU-CARI-

FORUM FTA excludes the suspension of trade benefits and the provision of monetary compensation from appropriate mea-
sures in explicit terms.

" Bartels (2017), p. 208.

U2 NAALC § 27.1.

' CAFTA-DR §16.6.7, § 17.10.7.
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sistent with the treaty (a so-called ‘non-violation complaint”) is not allowed as grounds for a
complaint under the chapters on labour and the environment (CPTPP §28.3.1 (c)).

A Party may request consultations with another Party on matters inside the scope of ap-
plication indicated above. Unlike labour and environmental consultations under the chapters
on labour and the environment, which permit consultations on ‘any matter’ relating to la-
bour and the environment, consultations here are limited to matters within the scope of ap-
plication of the chapter on dispute settlement. A Party other than a consulting one that has a
substantial interest in the matter may participate in such consultations (CPTPP §28.5.3).
Consultations generally commence within 30 days from the receipt of the request. The Par-
ties shall examine how the measure may affect the operation or application of the treaty and
make every attempt to arrive at a mutually satisfactory resolution. To this end, a consulting
Party may request another consulting Party to make personnel of its government agencies or
other regulatory bodies who have expertise in the matter at issue available (CPTPP §28.5.7).
At any time during the consultations, Parties may agree to undertake another method such
as good offices, conciliation, or mediation, which may continue after the panel has been es-
tablished (CPTPP §28.6). Some treaties also allow issues to be referred to a committee com-
prising senior government officials in charge of trade matters without going through this
consultation.™**

In principle, the Party that requested consultations may request the establishment of a
panel if the consulting Parties fail to resolve the matter within 60 days from the receipt of
the request for consultations (CPTPP §28.7). The terms of reference for the panel shall be
identified by the complaining Party in the request to establish a panel. A panel shall com-
prise three experts in law or international trade, etc., and in disputes concerning labour and
the environment, the two panellists other than the chair must have expertise or experience in
labour or environmental law or practice (CPTPP §28.9.5 (a), (b)). A panel should make an
objective assessment of the matter before it and make the findings and determinations as
called for in its terms of reference, and at the request of the Party, or on its own initiative,
seek information and technical advice from any person or body that it deems appropriate,
provided that the disputing parties agree (CPTPP §28.15). The panel shall draft an ‘initial
report’ based on submissions and arguments of the disputing and third Parties, and on any
information or advice put before it (CPTPP §28.17). In its report, the panel shall make find-
ings of fact, determine whether the measure at issue is inconsistent with obligations under
the treaty, whether a Party has failed to carry out its obligations under the treaty, and other
matters, and make recommendations, if the disputing Parties have jointly requested them for
the resolution of the dispute. A disputing Party may submit comments on the initial report
no later than 15 days after its presentation. After considering any written comments by the
disputing Parties, the panel shall present a final report to the disputing Parties no later than
30 days after the presentation of the initial report (CPTPP §28.18).

"4 For example, the US—Korea FTA provides that if the parties cannot resolve a matter by labour and environmental consulta-
tions under the chapters on labour and the environment, either party may refer the matter to the Joint Committee without re-
sorting to consultations under the dispute settlement chapter (§22.8.2).
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The Parties recognise the importance of prompt compliance with determinations made
in the final report, and if the panel determines that the measure at issue is inconsistent with a
Party’s obligations in the treaty or a Party has failed to carry out its obligations in the treaty,
the Party shall, whenever possible, eliminate the non-conformity (CPTPP §28.19). The re-
sponding Party shall have a reasonable period of time in which to eliminate the non-confor-
mity if it is not practicable to do so immediately (CPTPP §28.19.3).

The responding Party shall, if requested by a complaining Party, enter into negotiations
with the complaining Party, with a view to developing mutually acceptable compensation, if
such responding Party does not intend to eliminate the non-conformity or if there is a dis-
agreement between the disputing Parties as to whether the responding Party has eliminated
the non-conformity (CPTPP §28.20.1). A complaining Party may suspend benefits if such
complaining Party and the responding Party have been unable to agree on compensation
within a period of 30 days after the period for developing compensation has begun or have
agreed on compensation but the complaining Party deems that the responding Party has
failed to observe the terms of the agreement (CPTPP §28.20.2). While suspending benefits,
the complaining Party shall first seek to suspend benefits in the same subject matter, and if it
finds that it is not practicable or effective to do so, and that the circumstances are serious
enough, it may suspend benefits in a different subject matter (CPTPP §28.20.4).""

If the responding Party finds that the level of benefits identified by the complaining Par-
ty is manifestly excessive, or that the complaining Party has failed to follow the abovemen-
tioned principles and procedures while suspending benefits, or the responding Party has
eliminated the non-conformity that the panel has determined to exist, it may request that the
panel be reconvened to consider the matter (CPTPP §28.20.5). The reconvened panel shall
present its determination no later than 90 days after it reconvenes, and if the panel deter-
mines that the level of benefits that the complaining Party proposes to suspend is manifestly
excessive, it shall determine the level of benefits it considers as having an equivalent effect
(CPTPP §28.20.5 (b)). The responding Party can provide written notice to the complaining
Party that it will pay a monetary assessment after the complaining Party proposes to suspend
benefits (CPTPP §28.20.7). The disputing Parties shall begin consultations on the assess-
ment no later than 10 days after the date on which the notice is given. If the disputing Par-
ties are unable to reach an agreement within 30 days after consultations begin and are not
engaged in discussions regarding the use of a fund as described below, the amount under
shall be set at a level that is equal to 50 per cent of the level of the benefits that the panel has
determined, or if the panel has not determined the level, it shall be equal to 50 per cent of
the level that the complaining party has proposed to suspend, and shall be payable in US
dollars (CPTPP §28.20.7)."° If the circumstances warrant, the assessment may be paid into
a fund designated for appropriate initiatives to facilitate trade between Parties (CPTPP
§28.20.8). At the same time, as the payment of its first quarterly instalment is due, the re-

'S The principle of suspension of benefits relating to the labour and environmental provisions was first clearly set forth in the

CPTPP.
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sponding Party shall provide to the complaining Party an outline of the steps that it intends
to take towards eliminating the non-conformity (CPTPP §28.20.9).

Thus far, there have been no cases of complaints under the labour and environmental
provisions that have been examined in a dispute settlement process, but on 14 June 2017,
the first report by an arbitration panel under a dispute settlement process"’ was presented in
a matter wherein the US relied on the dispute settlement process in the CAFTA-DR to file a
complaint against Guatemala in relation to a failure of its effective enforcement obligations
stipulated under Article 16.2.1 (a) of the agreement.'® The US argued that Guatemala had
failed to enforce its labour laws, first by failing to compel compliance with orders of its own
courts for reinstatement or compensation that were issued against workers dismissed for at-
tempting to organise into a labour union, and second by failing to appropriately observe
working conditions in workplaces."® The arbitration panel examined whether there was a
failure to effectively enforce labour laws and regulations, whether there was a sustained or
recurring course of action or inaction, and whether it was in a manner affecting trade or in-
vestment between the Parties. With respect to the first issue, the panel found that there had
been a failure to effectively enforce labour laws and regulations in relation to 74 workers
across 8 workplaces. It also inferred prima facie the existence of a sustained or recurring
course of action or inaction and accepted that it affected trade between the Parties for only
one company, but denied a breach of the obligations under the provision'” as the effective
enforcement obligations are ‘cumulative in nature’.** In relation to the second issue, it
found that there had been a failure to effectively enforce labour laws and regulations in rela-
tion to only one company, but held that this case alone would not satisfy the test in the sec-
ond stage.” In conclusion, although the arbitration panel dismissed the US’ complaint, this
case involved the first interpretation of the effective enforcement obligation and hinted at the
evidence necessary to prove a non-conformity of the obligation and the ways in which the
evidence should be produced.'” The author believes that it is an important case that can
guide countries in handling similar provisions in the future.

"6 Before the agreement dated 10 May 2007, US FTAs included special procedures to address a failure to implement panel re-

ports concerning disputes in the fields of labour and the environment, and the monetary assessment was capped at US $15 mil-
lion per year (e.g. US-Chile FTA §22.16.1, CAFTA-DR §20.17.2).

"7 Final Report of the Panel, In the Matter of Guatemala—Issues Relating to the Obligations under Article 16.2.1 (a) of the
CAFTA-DR, June 14, 2017.

""" CAFTA-DR §16.2.1 (a) provides that ‘A Party shall not fail to effectively enforce its labour laws, through a sustained or re-
curring course of action or inaction, in a manner affecting trade between the Parties... .

" Ibid., para. 60.

12 The failure to effectively enforce labour laws and regulations in eight workplaces allows an inference of a sustained or re-
curring course of action or inaction, but the panel determined that if only the failure concerning one of these workplaces affect-
ed trade between the parties, and the failure concerning the other seven workplaces did not do so, the failure to effectively en-
force labour laws and regulations cannot be considered to have affected trade between the parties ‘through a sustained or
recurring course of action or inaction’ (Ibid., para. 505).

2 bid., para. 500.

2 Ibid., paras. 588, 590-91.
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[11-3.  Developing Institutional Mechanisms

In the FTA, the Parties are required to develop institutional mechanisms such as the fol-
lowing to implement labour and environmental provisions.

Each Party either establishes or designates a contact point for the implementation of the
chapters on labour and the environment. The contact point offers a window for dialogue,
consultation, and submission of public opinions, and is engaged with other Parties on sched-
uling meetings and composition of special committees as described below.

For the public of the Party to submit opinions on matters relating to labour and the envi-
ronment as a mechanism for public involvement, the Party must establish a new or maintain
an existing domestic consultation or advisory body, or a similar mechanism and seek opin-
ions from it."** For example, CETA requires the Parties to use existing or establish new con-
sultative mechanisms, such as ‘domestic advisory groups’, to seek views and recommenda-
tions on issues relating to the chapters on labour and the environment (§24.13.5). These
consultative mechanisms comprise representatives from civil society groups, environmental
and business groups, and other stakeholders. Through such consultative mechanisms, stake-
holders are able to submit opinions and make recommendations on any issue relating to the
chapters on labour and the environment. CETA also provides that Parties must facilitate a
‘civil society forum’ comprising representatives of civil society organisations established in
their territories, in order to conduct a dialogue on the sustainable development aspects of the
agreement (CETA §22.5.1). This enables cross-border dialogue between civil societies.'”’
The forum generally meets once each year. The Parties shall promote a balanced representa-
tion of relevant interests, including employers, unions, business organisations, and environ-
mental groups (CETA §22.5.2). To implement labour and environmental consultation, a
‘special committee’ comprising Parties’ representatives that are responsible for labour and
environmental problems is established, although the actual name differs across agree-
ments."*® The primary duty of the special committee includes examining matters relating to
the chapters on labour and the environment,"”’ providing a forum for consulting on and con-
sidering cooperative activities, examining and endeavouring to resolve matters referred from
consultations by senior representatives, promoting public participation and education on im-
plementing the labour and environmental chapter, and verifying the operation and effective-

' The arguments and proof submitted by the US are thought of as insufficient for the following reasons. In this case, the US

kept the witnesses anonymous on the grounds of protecting the workers. As a result, the identity of the people listed in the re-
instatement order issued by the Guatemalan court and the witnesses became a point of dispute while finding facts. While prov-
ing ‘in a manner affecting trade’, the US argued that a causal relationship would naturally arise between cost reductions by the
shipping companies that had allegedly failed to effectively enforce labour laws and regulations and cost reductions by the ex-
porting companies that were the customers of the shipping companies (para. 454) and argued that denying the right to organise
and the right of collective bargaining could be considered ‘in a manner affecting trade’ (para. 487).

2 CPTPP§19.14.2, §20.8.2; CETA§23.8.4, 24.13.5; Canada-Honduras Labour Cooperation Agreement (2014) §8.

' ILO (2017), p. 47.

1% @.g., Joint Committee, Council, Environmental Sub-Committee, Trade and Sustainable Development Committee, etc.

e.g., Article 20.19, paragraph 7 of the CPTPP provides that during the fifth year after the entry into force of the agreement,
the Environmental Sub-Committee must review the implementation and operation of the environmental chapter.

127
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ness of labour and environmental provisions after a certain period has elapsed from the
agreement’s entry into force, among other matters. For example, CETA imposes an obliga-
tion on the Parties to establish a TSD Committee (CETA §22.4, 26.21). The TSD Committee
comprises high-level representatives of the Parties that are responsible for the chapters on
labour and the environment. The TSD Committee oversees the implementation of the chap-
ters on labour and the environment, including cooperative activities and the review of the
impact of the treaty on sustainable development. The TSD Committee shall meet within the
first year of the entry into force of the treaty and may hold dedicated sessions to address
specific problems with the chapters on labour and the environment. Each regular meeting or
dedicated session includes a session with the public to discuss matters relating to the imple-
mentation of the chapters on labour and the environment, unless the Parties decide other-
wise. To promote transparency and public participation, the TSD Committee shall generally
make public any decision or report it, make and present updates on any matter related to the
chapters on labour and the environment, including their implementation, to the civil society
forum and report annually on any matter that it addresses pursuant to public information and
awareness. Decisions and reports of special committees shall be made public. Some FTAs,
such as the CPTPP, require special committees to liaise with relevant regional and interna-
tional organisations (e.g., APEC, ILO) (CPTPP §19.12.9). Committees responsible for the
treaty as a whole are also established as superior to the special committees. In the CETA,
the CETA Joint Committee that comprises representatives from the EU and Canada fulfils
this role (CETA §26.1). The joint committee is responsible for all matters concerning trade
and investment between the Parties and the implementation and operation of the treaty. The
Parties may refer all matters concerning the implementation and interpretation of the treaty,
and trade and investment among Parties to the joint committee. The joint committee super-
vises and promotes the implementation and operation of the treaty and the work of all spe-
cial committees established under it.

IV. Conclusion

International society is gradually beginning to share the awareness that trade liberalisa-
tion and labour and the environment should work together for sustainable development and
is slowly beginning to show a certain degree of understanding towards including labour and
environmental provisions in FTAs to achieve this. However, different countries have differ-
ent motivations for including labour and environmental provisions in their FTAs and focus
on different points while doing so. This has resulted in a variety of patterns in mentioning
labour and environmental provisions, including the method of concluding the treaty, adopt-
ing legal obligations in substantial provisions, and processes in case of breach of those pro-
visions while considering systemic design of labour and environmental provisions.

The US and the EU have adopted the method of incorporating labour and environmental
provisions into the main part of their FTAs, given their background of domestic and regional
debates seeking the realisation of substantial labour and environmental provisions through
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the application of the same dispute settlement process as in other fields of FTAs. Whereas
the US has inserted independent chapters on labour and the environment into its FTAS, the
EU has inserted chapters on labour and the environment following the TSD chapters. On the
other hand, although Canada has adopted the method of incorporating them into the body of
its main treaty in its FTAs with South Korea and other countries, it adopted the method us-
ing a side agreement in its FTAs with Panama, Honduras, and other countries, and stipulated
cooperation on labour and the environment in its MOUs with Brazil and China.

There are variations that each treaty presents between incorporating labour and environ-
mental provisions into the main treaty or creating a side agreement, and between making the
stipulations so adopted either a best-effort or legally binding obligation. Despite this, the la-
bour and environmental provisions included in recent FTAs increasingly provide stipula-
tions on cooperation between parties, ensuring high levels for labour and the environment,
effective enforcement of and non-derogation from domestic laws and regulations that adopt
high levels. Further, they also ensure the involvement of the public, civil society, and related
international organisations, and approaching the business sector through encouragement of
CSR. Among these, the tendency to prescribe legal obligations for effective enforcement
and non-derogation in both labour and environmental fields, and for the maintenance of pro-
tection in the case of the labour field in FTAs concluded by the US, the EU, and Canada, has
attracted attention as a recent development in substantive stipulations of labour and environ-
mental provisions.

In relation to the means for ensuring compliance with the substantial obligations men-
tioned above, the difference between the ‘sanctions approach’ adopted by the US and the
‘cooperative approach’ adopted primarily by the EU has been pointed out. Under the US
dispute settlement process, the interpretation and application of labour and environmental
provisions and breaches of obligations are examined by an arbitration panel comprising ex-
perts in trade, labour, and the environment, and ultimately, the economic measures of provi-
sion of compensation, suspension of benefits, and payment of monetary assessments are au-
thorised to be adopted if a breach of obligation is found. On the other hand, under the EU’s
TSD chapters, all matters concerning labour and the environment can be examined by a
panel comprising experts in the fields of human rights, labour, and the environment without
experts in the field of trade, and if a breach of obligations set forth in the labour and envi-
ronmental provisions is found, the Parties are required to formulate an action plan, the per-
formance of which is overseen by a special committee. Although the process for securing
compliance that each approach stipulates ultimately arrives at different consequences, the
US treaties also value cooperation to improve the Parties’ abilities to comply with labour
and environmental laws and regulations. If a problem arises, they are oriented towards reso-
lution through dialogue and consultation. These procedures for dialogue and consultation
provide for the involvement of representatives of the public, labour, environmental, and
business groups, independent experts, and relevant international organisation. There is a
question on whether the two approaches can merely be understood as being in opposition to
each other.
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The argument that the ‘sanctions approach’, which ultimately leads to the adoption of
economic measures, is more effective as a means of securing compliance with labour and
environmental provisions appears convincing at first, but it cannot be accepted uncritically
without analysing the impact on domestic labour and environmental legal systems and stan-
dards because of the inclusion of labour and environmental provisions in FTAs. Another line
of thought suggests that in order to secure compliance with obligations under labour and en-
vironmental provisions that include the maintenance of high levels of labour and environ-
mental laws and regulations and the effective enforcement of domestic laws and regulations,
a ‘cooperative approach’ involving technical assistance and capacity building, among other
things, may be more useful in achieving these targets in view of the other country’s domes-
tic circumstances concerning its economy, finances, and human resources. To perform the
obligations set forth in labour and environmental provisions effectively, it is important to in-
volve civil society and business groups in some cases. Companies will actually conform to
the labour and environmental standards defined by the government. They play a major role
in distributing benefits obtained from trade liberalisation to individuals. This is overseen by
civil society. In ensuring participation by non-state entities like these and improving the le-
gitimacy of norms by encouraging CSR, procedures for the public to submit opinions are
also essential elements for successfully securing compliance with labour and environmental
provisions.

In the fields of labour and the environment, the creation of laws in FTAs has moved for-
ward while undergoing various changes and it is difficult to point to a unified form for its
processes for securing compliance, but the process for securing compliance adopted by re-
cent labour and environmental provisions can be understood as jointly using the dispute set-
tlement process and the process for securing implementation. EU treaties generally do not
allow the application of a dispute settlement process, so caution would usually be required
while generalising such a characterisation, but the fact that US treaties that follow the sanc-
tions approach are also provided with a process for securing implementation suggests the
utility of considering the new option of jointly using a dispute settlement process and a pro-
cess for securing implementation while thinking about the process for securing compliance
with regulations in the labour and environmental fields, which have not been regulated by a
multilateral framework. In the future, whether the execution of these is reflected in the mul-
tilateral framework or not will be determined by the political will in each country. At present
at least, the labour and environmental provisions included in FTAs are of various types and
cannot be incorporated into the WTO Agreement while they are still under development. On
the contrary, it is more realistic for each country to recognise the diversity of labour and en-
vironmental provisions included in FTAs and then select those that suit the economic, finan-
cial, and development levels of the country it is negotiating with. While doing so, the author
believes that it would be useful to include the cooperative approach in examination at the
same time from the perspective of consideration in practice. This is because the information
obtained through dialogue between Parties and from civil society and the general public
brings information on the other country’s domestic labour and environmental laws and regu-
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lations and their implementation to policymakers. The broad-ranging information so ob-
tained can be submitted to a dispute settlement body as valid evidence to support the coun-
try’s own arguments if it predicts the application of a dispute settlement process. These
practical aspects of the cooperative approach should not be underestimated while thinking
about the systematic design for the process for securing compliance.

The WTO and FTAs are expected to improve the mutual supportiveness of trade liberali-
sation and protection for workers and the environment by complementing, rather than sub-
stituting, each other. Including labour and environmental provisions in FTAs can provide a
new method enabling defects in labour and environmental standards and legal systems,
which are sought to be improved primarily through domestic systems, to be raised as an is-
sue or presented appealingly on an international plane, thus contributing towards the
achievement of labour and environmental protection. However, garnering the support of
many countries to introduce provisions aimed at achieving these purposes requires an appro-
priate process for securing compliance to suppress Parties’ protectionist application of la-
bour and environmental provisions. The joint use of the cooperative approach may suppress
Parties’ arbitrary application of sanctions by following a cooperative process comprising
many stages. Improving domestic laws and regulations by appreciating the state of their de-
velopment and implementation and formulating action plans in the case of defects may fulfil
the desires of stakeholders among the Parties that wish to develop fair conditions for com-
petition. It is possible that exchanging information and ongoing supervision of performance
by special committees and providing necessary financial and technical assistance may im-
prove the capabilities of the Parties in the fields of labour and the environment, resulting in
a contribution towards securing fair conditions for competition. In relation to systematic de-
sign for an appropriate process for securing compliance with labour and environmental pro-
visions, a comprehensive analysis of performance in each country, including experiential
and empirical analyses of the effectiveness of including labour and environmental provi-
sions, will continue to be necessary. However, countries should examine measures that en-
able the dual purposes of obtaining economic benefits through trade liberalisation and
achieving labour and environmental protection to operate in a mutually supportive manner,
including whether it is possible to extend this multilaterally. While doing so, they should re-
fer to legal systems that have been developed previously through FTA negotiation and prac-
tice.
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